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(Note—See front of this volume for tables) 


ACCOUNTS Page ACT OF AUGUST 15, 1894—Con. pag, 


PAYMENTS 2. Assuming that the Act of 
1. Where cattle are admitted to 


an allotment at the begin- 
ning of the usual grazing 
season but prior to the 
issuance of a license for 
that season, and pay- 
ment is later made by 
a check which recites that 
it is “payment in full for 
1975 grazing fee,” the Bu- 
reau of Land Management 
may properly deposit the 
check, allotting part of 
the proceeds for the graz- 
ing license for the rest of 
the season, and deposit 
the remainder of the pro- 
ceeds in a suspense ac- 
count pending resolution 
of the trespass. Such ac- 
tion indicates that the 
the check was not ac- 
cepted in settlement of 
the trespass damages, 
and cashing the check 
does not constitute an 
accord and _ satisfaction 
of the trespass damages__ 


ACT OF AUGUST 15, 1894 
1. The Agreement of Dec. 4, 


1893, between the Yuma 
(now Quechan) Indians 
and the United States, 
ratified in sec. 17 of the 
Act of Aug. 15, 1894, was 
an absolute, present ces- 
sion of any and all inter- 
ests of the Indians to the 
nonirrigable lands in the 
Fort Yuma Indian Reser- 
vation created by Ex- 
ecutive Order of Jan. 9, 


Aug. 15, 1894, was a con- 
ditional rather than an 
absolute cession by the 
Yuma (now Quechan) 
Indians of their rights to 
the nonirrigable lands in 
the Fort Yuma Indian 
Reservation, all material 
conditions on the part of 
the United States were 
met, and the cession has 
occurred 


ACT OF JANUARY 31, 1901 
1. Under 30 U.S.C. §§ 162 and 


262 (1970), valuable 
deposits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 
but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
CFR 3501.1—1(b), exist- 
ent at passage of Mineral 
Leasing Act of 1920 
which have since been 
maintained in accordance 
with statute and regula- 


APRIL 21, 1904 


25 of the Act of Apr. 21, 
1904, which authorized 
the application of the 
Reclamation Act of 1902 
to the Yuma Indian Res- 
ervation, did not repeal 
by implication sec. 17 
of the Act of Aug. 15, 
1894, which provided for 
the cession, reclamation 
and allotment of the Res- 
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ACT OF APRIL 21, 1904—Con. 


ervation, and is in no way 
inconsistent with the 


ADMINISTRATIVE AUTHORITY 
(See also Federal Employees and 

Officers, 
Interior). 

GENERALLY 
1. The Department of the In- 


Secretary of the 


te1ior does not have the 
authority to modify a stat- 
ute ratifying an agree- 
ment with an Indian tribe 
on the grounds of fraud 
or coercion in the execu- 
tion of the agreement _-_ 


2. Pursuant to the Property 


Clause of the U.S. Const. 
art. IV, § 3, cl. 2, Congress 
has enacted the Taylor 
Grazing Act, 43 U.S.C. 
§315 et seg. (1970), and 
other statutory authority 
which empower the Sec- 
retary of the Interior to 
define what conduct con- 
stitutes a grazing trespass 
and to determine whether 
or not an individual has 
committed a trespass - _-_ - 


3. Under the Supremacy Clause, 


U.S. Const., art. VI, cl. 2, 
federal laws, including 
federal grazing regula- 
tions, override conflicting 
state laws with respect 
to public lands___-____-- 


ADMINISTRATIVE PROCEDURE 
ADJUDICATION 


1. Where a decision calls upon 


an applicant to supply 
certain documents and 
make certain showings in 
support of its mineral 
patent application or face 
rejection of the applica- 
tion, and on appeal it is 
established that all of the 
documents and evidence 
called for had already 
been furnished by the 
applicant and incorpo- 





INDEX-DIGEST 


Page 


476 





ADMINISTRATIVE PROCEDURE—Con. 
ADJUDICATION—Cont. 


rated in the case record, 
where they were appar- 
ently overlooked by those 
who examined the appli- 
cation, the decision will 
be reversed__..________ 


ADMINISTRATIVE LAW JUDGES 
1. Administrative hearings re- 


quired in grazing trespass 
cases are not an unlawful 
excercise of judicial 
power and meet constitu- 
tional requirements and 
the standards of the 
Administrative Proce- 
dure Act. The constitu- 
tional requirement of 
due process is not vio- 
lated merely because an 
Administrative Law 
Judge is employed by the 
Department of the Interior 


ADMINISTRATIVE PROCEDURE ACT 
1. Administrative hearings re- 


quired in grazing trespass 
cases are not an unlawful 
excercise of judicial power 
and meet constitutional 
requirements and_ the 
standards of the Admin- 
istrative Procedure Act. 
The constitutional _ re- 
quirement of due process 
is not violated merely be- 
cause an Administrative 
Law Judge is employed 
by the Depatment of the 
mnterior 2222-2 Saco es 


BURDEN OF PROOF 
1. One challenging the accuracy 


of an appraisal of water 
based.on fair-market val- 
ue must show by substan- 
tial evidence the nature 
of the alleged _ error; 
where the appraisal has 
been conducted in accord- 
ance with generally ac- 
cepted appraisal princi- 
ples, allegations of error 
unsupported by evidence 
will be given little weight_ 
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BURDEN OF PROOF—Continued 





Page DECISIONS—Continued Page 
2. In a Government contest , not be proved beyond a 
challenging the validity reasonable doubt that a 
of mining claims located particular individual com- 
for a clay-type material, mitted the trespass_- --_- 475 
an adequate prima facie 2. Where a = decision calls 
case is established where upon ‘an applicant to 
there are expert witness supply certain documents 
opinions that the deposit and make certain show- 
is only a common clay or ings in support of its 
shale and it cannot meet mineral patent applica- 
refractory standards. The tion or face rejection of 
contestees then must go the application, and on 
forward with evidence to appeal it is established 
rebut the Government’s that all of the documents 
case with a preponderance and evidence called for 
of the evidence-______-__ 137 had already been fur- 
3. After holding a hearing pur- nished by the applicant 
suant to the Administra- and incorporated in the 
tive Procedure Act, an case record, where they 
Administrative were apparently  over- 
Law Judge may properly looked by those who 
find that a person has examined the application, 
committed a grazing the decision will be 
trespass if that finding reversed, 1... --=35-i--- 991 
is in accordance with mhansbes 
and supported by reli- ’ . 
able, probative, and 1. After holding a hearing pur- 
substantial evidence. Be- suant to the Administra- 
cause a grazing trespass tive Procedure Act, an 
preceeding is not a crim- Administrative Law 
inal proceeding, it need Judge may properly find 
not be proved beyond a that a person has com- 
reasonable doubt that a mitted a grazing trespass 
particular individual com- 7 if that finding is in ac- 
mitted the trespass______ 475 cordance with and sup- 
DECISIONS ported by reliable, pro- 
1. After holding a hearing pur- bative, and substantial 
suant to the Administra- evidence. Because a graz- 
tive Procedure Act, an : . P 
ve ; ing trespass proceeding 
Administrative c aie: 
Law Judge may properly is not a criminal proceed- 
find that a person’ has ing, it need not be proved 
committed a grazing beyond a reasonable 
trespass if that finding doubt that a particular 
is in accordance with individual committed the 
_ and supported. by re- trespass... ....---.---= 475 
liable, probative, and 2. There is no constitutional 
substantial evidence. Be- right to a jury trial in an 
cause & grazing trespass administrative proceed- 
proceeding is not .a crim- ing such as a_ grazing 
inal proceeding, it need trespass hearing- - ------ 476 
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ADMINISTRATIVE PROCEDURE—Con. 
HEARIGNS—Continued 


3. Administrative hearings re- 


quired in grazing trespass 
cases are not an unlawful 
exercise cf judicial power 
and meet constitutional 
requirements and _ the 
standards of the Adminis- 
trative Procedure Act. 
The constitutional re- 
quirement of due process 
is not violated merely 
because an Administra- 
tive Law Judge is em- 
ployed by the Depart- 
ment of the Interior____- 


SUBSTANTIAL EVIDENCE 
1. Ina contest of a patent appli- 


cation for a lode mining 
claim, the Board of Land 
Appeals may remand the 
case for further hearing 
to complete the record 
regarding the (1) avail- 
ability and expense of 
necessary financing, land 
and water (2) the 
expense of labor, and (3) 
the expense of compli- 
ance with environmental 
protection laws__._____- 


2. After holding a hearing pur- 


suant to the Administra- 
tive Procedure  Acet, 
an Administrative Law 
Judge may properly find 
that a person has com- 
mitted a grazing trespass 
if that finding is in 
accordance with and sup- 
ported by reliable, pro- 
bative, and_ substantial 
evidence. Because a graz- 
ing trespass proceeding 
is not a criminal proceed- 
ing, it need not be proved 
beyond a_ reasonable 
doubt that a particular 
individual committed the 
UICSPARS... = acne tee ak 
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ALASKA NATIVE CLAIMS SETTLEMENT 


ACT 


GENERALLY 
1. Lands withdrawn for the pro- 


tection of Alaska Natives’ 
selection rights are not 
available for oil and gas 
leasing under the Mineral 
Leasing Act. 43 U.S.C. 
§1621(i) (Supp. III. 


2. A pending noncompetitive oil 


3. The 


and gas lease offer is not 
a valid existing right pro- 
tected by the savings 
clause in the Alaska Na- 
tive Claims Settlement 


Alaska Native Claims 
Appeal Board, in its dis- 
cretion, will not rule on 
issues raised on appeal 
which were not the 
grounds cited by the 
Bureau of Land Manage- 
ment for rejection of ap- 
plicant’s application and 
which are not dispositive 
of the issue on appeal. __ 


ABORIGINAL CLAIMS 
1. Until Congress acted to ex- 


tinguish rights of Alaskan 
Natives to use and occu- 
pancy of aboriginal lands, 
such rights remained as 
an encumbrance on the 
fee, and title to land 
claimed by Alaska Na- 
tives, to which use and 
occupancy might be 
proved, was void when 


2. The retroactive extinguish- 


ment of aboriginal title, 
and the resulting valida- 
tion of State title, mandat- 
ed by sec. 4(a) of ANCSA, 
applies to those lands 
tentatively approved to 
the State which are 
located outside Native 
village withdrawal areas_ 
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ALASKA NATIVE CLAIMS SETTLEMENT ALASKA NATIVE CLAIMS SETTLEMENT 


ACT— Continued 

ABORIGINAL CLAIMS—Continued 

3. Extinguishment of aboriginal 
title did not vest the 
State’s title to those 
TA’d lands located within 
sec. 11(a)(2) withdrawal 
areas, for Congress clearly 
conferred on Native Vil- 
lage Corporations a su- 
perior right to select up 
to 69,120 acres of such 


ADMINISTRATIVE PROCEDURE 
Generally 

1. Since ANCSA recognizes and 
protects State-created in- 
terests as valid existing 
rights, as well as interests 
recognized or created un- 
der Federal law, and thus 
involves interests which 
would not be of record 
in the BLM land office, 
BLM’s administrative re- 
sponsibility to identify, 
adjudicate and _ protect 
“valid existing rights” 
under ANCSA, are 
broader than under gen- 
eral Federal public land 


2. The Alaska Native Claims 
Appeal Board and the 
Breau cf Land Manage- 
ment. are bound by the 
rules and_ regulations 
enacted by the Depart- 
ment of the Interior____- 

3. Where the Secretary, pursu- 
ant to regulations in 43 
CFR 4.5, takes original 
jurisdiction of a case and 
renders a final decision, 
the Board is bound by 
his findings, conclusions, 
and statements of De- 
mental policy _—_-------- 

4. The Secretary’s policy against 
appealing the rejection of 
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ACT—Continued 


ADMINISTRATIVE PROCEDURE—Continued 


Generally—Continued 


oil and gas lease offers to 
the Interior Board of 
Land Appeals separately 
from an appeal of the 
decision to issue convey- 
ance, confers on the Alas- 
ka Native Claims Appeal 
Board exclusive jurisdic- 
tion over decisions reject- 
ing noncompetitive oil 
and gas lease offers be- 
cause of conflicts with 
land selections by Native 
Corporations under AN- 


5. The Board vacates its pre- 


vious ruling that BLM’s 
rejection of a noncompet- 
itive oil and gas lease 
offer, because of conflict 
with an ANCSA convey- 
ance, constitutes final 
agency action from which 
no appeal will lie-_____- 


Applications 
PrimaryPlace of Residence 
1. Under sec. 14(h)(5) of AN- 


CSA and 43 CFR Part 
2653, an applicant who 
desired to file an appli- 
cation for the convey- 
ance of a primary place 
of residence was required 
to do so by Dec. 18, 1973, 
regardless of the status of 
the land at the date of 


2. Neither the Act nor regula- 


tions permit an applicant 
for a primary place of 
residence to refile an 
application for a primary 
place of residence once 
a sec. 11 withdrawal 
terminates and the land 
becomes available for 
selection as a primary 
place of residence_-__--- 
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ALASKA NATIVE CLAIMS SETTLEMENT 


ACT—Continued 
ADMINISTRATIVE PROCEDURE—Continued 


INDEX-DIGEST 


ALASKA NATIVE CLAIMS SETTLEMENT 
ACT—Continued 
ADMINISTRATIVE PROCED URE—Continued 
Decisions—Continued 





Decisions Page Page 
1. Where Departmental regu- conveyance is “subject 
lations provide for the to” such an interest_.___. 354 
elapse of a 30-day appeal 4. Where the claimed ‘valid 
period before a decision existing rights’ were 
to convey becomes final created by. the State on 
waiver by one of a num- lands tentatively ap- 
ber of parties who might proved to the State under 
appeal does not render the Statehood Act, the 
BLM’s decision final so adjudication of the State’s 
as to permit conveyance selection must be consoli- 
before elapse of. the. 30- dated with the adjudi- 
day appeal period______-_ 349 cation of the Native land 
2. While decisions of the Bureau selection, and valid exist- 
of land Management and ing rights in the: land 
documents conveying must be determined in a 
title to Native corpora- ‘ single decision bah PITS _ 354 
tions pursuant to ANCSA 5. Both the decision to convey 
; lands, and the interim 
properly contain a gen- i 
Pas i conveyance, must specifi- 
onal provision abpceonen a cally indentify those in- 
valid existing rights’’ in terests protected under 
accordance with the pro- ANCSA as valid existing 
visions of sec. 14(g) of rights. Where the: title 
ANSCA and the regula- conveyed will be “subject 
tions in 48 CFR 2650, to” a less-than-fee ‘in- 
such documents must ad- terest, the nature of the 
ditionally. describe valid interest must be identified 
existing rights according and the lands affected 
to the nature of the right must be described, , at 
and approximate location least by section and, 
on the land, and may in- where possible, according 
corporate by _ reference to the smallest legal 
other BLM files and _-files subdivision.___._______- 354 
of the Alaska , Division 6. Decisions to convey and in- 
of Lands only as a sup- terim conveyancesshould, 
plemental source of in- as a minimum,. state the 
mation..2<i1..20tt.. 354 use for which each ease- 


3. Under ANCSA and the reg- 


ulations in 43 CFR 2650, 
the Bureau of Land Man- 
agement has the duty to 
ascertain whether a less- 
than-fee interest was is- 
sued to a third party, and 
must recite in the decision 
approving lands for con- 
veyance to a Native 
Corporation that the 


ment is reserved, state 
the width of each ease- 
ment, state at least the 
sections through which 
an easement passes or, if 
a site easement, the sec- 
tion or sections in which 
the easement is located; 
alternatively, the ease- 
ment could be located 
by incorporating in the 








ALASKA NATIVE CLAIMS SETTLEMENT 


ACT—Continued 


ADMINISTRATIVE PROCEDURE—Continued 


Decisions—Continued 


conveyance document a 
map depicting the ease- 


7. Where the Bureau of Land 


Management has devel- 
oped new procedures for 
the reservation and iden- 
tification of easements 
subsequent to issuance of 
a Decision to Convey, 
the Board will remand the 
Decision to Convey to the 
Bureau of Land Manage- 
ment for the limited pur- 
pose of ‘identifying the 
easements reserved in the 
Decision to Convey under 
appeal according to the 
uniform easement iden- 
tification system current- 
ly being followed 


8. Where Departmental policy 


is to expedite convey- 
ances under ANCSA by 
rejecting noncompetitive 
oil and gas leases which 
conflict with conveyances 
under ANCSA, and the 
Secretary has announced 
that--oil and gas. leases 
will not be issued as a 


* consequence of adminis- 


trative appeals, the Board 
interprets this policy as 
a mandate to affirm a 
BLM decision rejecting 
a noncompetitive oil and 
gas lease: offer because 
of conflict with a con- 
veyance under ANCSA__ 


9. The Board will accept appeals 


from decisions rejecting 
noncompetitive oil and 
gas lease offers based on 
conflicts with interim 
conveyances under 
ANSCA, but will dismiss 
such appeals after elapse 
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¢ ACT—Continued 


Page 


355 


of the thirty-day period 
in which statements of 
reasons and standing may 
be Gled ss stot asidaneue 


Interim Conveyance 
1. Where Departmental regu- 


lations provide for the 
elapse of a 30-day appeal 
period before a decision 
to convey becomes final, 
waiver by one of a 
number of parties who 
might appeal does not 
render BLM’s decision 
final so as to permit 
conveyance before elapse 
of the 30-day appeal 
periods 441d 2sropses8-- 


2. The interests described in sec. 


14(g) of ANCSA are of a 
temporary or limited na- 
ture, in contrast to those 
interests derived from 
laws leading to a grant 
of fée title such as the 
entries protected by sec. 
22(b). Inclusion in Native 
conveyances of lands sub- 
ject to ‘such interests, 
under administrative ar- 
rangements outlined in 
sec. 14(g) is appropriate, 
because such temporary 
or limited interests are 
not: incompatible. with 
Native ownership of the 


3. Leases issued for the surface 


1008 


or minerals covered by a 
Native selection consti- 
tute a valid existing 
right protected by sec. 
14(g) of ANCSA and any 
conveyance to a Native 
Corporation of lands on 
which such a lease has 
issued must be subject to 
the leasehold interest-_--- 
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ADMINISTRATIVE PROCEDURE—Continued 
Decisions—Continued 
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ALASKA NATIVE CLAIMS SETTLEMENT ALASKA NATIVE CLAIMS SETTLEMENT 


ACT—Continued 


ADMINISTRATIVE PROCEDURE—Continued 


Interim Conveyance—Con. 


4. 


State-issued permits and 
contracts for resource 
uses issued to third 


parties before Dec. 18, 


1971, are protected as 
valid existing rights 
under sec. 14(g) _ of 


ANCSA, and any con- 
veyance to a Native 
Corporation of lands on 
which such permits or 
contracts have been 
issued must be subject to 
such interests__-..-_-_- 


5. Under ANCSA and the regu- 


lations in 43 CFR 2650, 
the Bureau of Land Man- 
agement has the duty to 
ascertain whether a less- 
than-fee interest was is- 
sued to a third party, and 
must recite in the decision 
approving lands for con- 
veyance to a Native Cor- 
poration that the con- 
veyance is “subject to’ 
such an interest__--___- 


6. Both the decision to convey 


7. Decisions 


lands, and the interim 
conveyance, must specif- 
ically identify those in- 
terests protected under 
ANCSA as valid existing 
rights. Where the title 
conveyed will be “‘subject 
to” a less-than-fee inter- 
est, the nature of the 
interest must be identified 
and the lands affected 
must be described, at 
least by section and, 
where possible, according 
to the smallest legal 
subdivision.__________-- 
to convey and 
interim conve y ances 
should, as a minimum, 


ACT—Continued 


Page 


353 


ADMINISTRATIVE PROCEDURE—Conitnued 
Interim Conveyance—Con. 


state the use for which 
each easement is reserv- 
ed, state the width of 
each easement, state at 
least the sections through 
which an easement passes 
or, if a site easement, the 
section or sections in 
which the easement is 
located; alternatively, 
the easement could be 
located by incorporating 
in the conveyance docu- 
ment a map depicting 
the easement_____.._-_- 
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ALASKA NATIVE CLAIMS APPEAL BOARD 
Appeals 
Generally 


1. A regulation enacted to im- 


354 


plement the sale of iso- 
lated tracts pursuant to 
43 U.S.C. § 1171 (1970), 
which defined the term 
“cornering” for purposes 
of that Act and which was 
not enacted pursuant to 
ANCSA, is not binding 
upon this Board in inter- 
preting the meaning of 
the phrase “cornering” 
pursuant to § 11(a) of 


2. This Board will not reverse 


an administrative deter- 
mination of the Bureau 
of Land Management 
that is a4 reasonable, con- 
sistently applied inter- 
pretation of the law, and 
on which many Village 
Corporations relied in 
making their land selec- 
tions under ANCSA, 
even though it is not the 
only reasonable interpre- 
tation of the statute__-_- 
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ALASKA NATIVE CLAIMS SETTLEMENT ALASKA NATIVE CLAIMS SETTLEMENT 
ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL 
BOARD—Continued 
Appeals—Continued 
Page Jurisdiction 


1. When an interim conveyance 


ACT— Continued 
ALASKA NATIVE CLAIMS APPEAL 
BOARD—Continued 


Appeals—Continued 
Generally—Continued 


3. Where the Secretary, pur- 
suant to regulations in 43 
CFR 4.5, takes original 
jurisdiction of a case and 
renders a final decision, 
the Board is bound by his 
findings, conclusions, and 
statements of Depart- 
mental policy__-_------ 

4. The Secretary’s policy against 
appealing the rejection of 
oil and gas lease offers to 
the Interior Board of 
Land Appeals separately 
from an appeal of the de- 
cision to issue convey- 
ance, conferson the Alaska 
Native Claims Appeal 
Board exclusive jurisdic- 
tion over decisions re- 
jecting noncompetitive oil 
and gas lease offers be- 
cause of conflicts with 
land selections by Native 
Corporations under AN- 


5. Where Departmental policy 
is to expedite convey- 
ances under ANCSA by 
rejecting noncompetitive 
oil and gas leases which 
conflict with conveyances 
under ANCSA, and the 
Secretary has announced 
that oil and gas leases 
will not be issued as a 
consequence of adminis- 
trative appeals, the Board 
interprets this policy as a 
mandate to affirm a BLM 
decision rejecting a non- 
competitive oil and gas 
lease offer because of 
conflict with a convey- 
ance under ANCSA_-_-_- 


and/or patent has been 
issued pursuant to the 
Alaska Native Claims 
Settlement Act, the Sec- 
retary of the Interior 
and this Board lose all 
authority and _ jurisdic- 
tion over those _ in- 
terests in land which 
have been conveyed._-_ 


2. Under 43 CFR Part 4, Sub- 


1007 


part J, and 43 CFR 2650 
appeals to the Secretary 
under ANCSA relating 
to land selection are tu 
the Alaska Native Claims 
Appeal Board. In the 
absence of regulations 
establishing a procedure 
by which the Secretary 
will review easements re- 
served in conveyances as 
contemplated by 43 CFR 
2650.4-7(c) (1) and Sec- 
retarial Order No. 2982, 
the Board is not pre- 
cluded from exercising 
the Secretary’s authority 
to review easement reser- 
vations when such re- 
view is requested 
through an appeal to 
the Board....--.------ 


3. When an interim convey- 


1008 


ance has been issued 
pursuant to ANCSA, the 
Secretary of the Interior 
and ANCAB lose all au- 
thority and jurisdiction 
over those interests in the 
land which have been 
conveyed, and the Sec- 
retary is without jurisdic- 
tion to reserve any ease- 
ments not originally con- 
tained in the conveyance 
or to deprive the grantee 
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ALASKA NATIVE CLAIMS SETTLEMENT ALASKA NATIVE CLAIMS SETTLEMENT 
i ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL 
BOARD—Continued 
Appeals—Continued 


Jurisdiction—Continued 


of the interim conveyance 
of any interests conveyed 
snerein. STN J Ou eeh 


4. For the purpose of determin- 


ing jurisdiction, a patent 
issued by the State of 
Alaska on TA’d lands 
within an ‘11(a)(2) with- 
drawal, will be accorded 
the same dignity as a Fed- 
eral patent, 7.e., the effect 
of the issuance of a patent 
to public lands by the 
United States, even if 
issued by mistake or in- 
advertence, is to transfer 
the legal title’ from the 
United States and to end 
all authority and juris- 
d‘ction in the Depart- 
ment of the Interior over 
the lands conveyed. 
Therefore the Board finds 
it lacks jurisdiction to 
decide the status of 
patents issued by the 
State of Alaska prior to 
ANCSA to third parties 
on TA’d lands, as the 
proper form for such an 
adjudication is in a judi- 
cial proceeding_ ~___-__- 


5. Although the validity of 8.0. 


6. Where 


No. 2982 is being challenged 


ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL 
BOARD—Continued 
Appeals—Continued 
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Jurisdiction—Continued 


and has no authority to 
convey any interests in 
the lands, including min- 
eral leases__...-___-..- 


7. All challenges to the validity 


of ANCSA are beyond 
the jurisdiction of an ad- 
ministrative adjudicative 
body organized to decide 
appeals under that 
statute. .¢ 44s su loners - 


Parties 
1. Under regulations contained 


in 43 CFR 4.902, a-Re- 
gional Corporation has a 
right of appeal_______-- 


2. Where a person is designated 


on numerous grounds in ° 


pending litigation, the 
Board currently is bound by 
8. O. No. 2982, and insofar 
as it purports to limit and 
restrict the Board’s juris- 
dictional authority, the 
Board’s jurisdiction is so 
Ol a ae 
interim conveyance 
has been issued for the 
lands embraced by oil and 
gas lease offers, the De- 
partment no longer has 
jurisdiction over the lands 


a. necessary party by 
Order of the Board and 
is given actual notice of 
administrative proceed- 
ings which may affect a 
claimed property interest, 
and such person fails to 
appeal and assert any 
claim, such person may 
be dismissed as a party 
and the Board may ad- 
judicate the property in- 
terest of other parties 
without regard to any 
interest which may be 
claimed by the party 
who fails to appear-_--_-_- 


Reconsideration 


1. Where regulations provide 


that a party may prompt- 
ly request the reconsid- 
eration of a decision but 
provides no time limit for 
the filing of such a re- 
quest, a request for re- 
consideration filed within 
a reasonable time under 
the circumstances of the 
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350 
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2. A Petition for Reconsidera- 
tion will be granted when 
in: its discretion, the 
Alaska Native Claims 
Appeal Board finds that 
extraordinary circum- 
stances do exist that had 

“not been considered by 
the Board in rendering its 


has no property interest 
in his offer, the Board 
finds that offerors for 
noncompetitive oil and 
gas leases do not have 
standing under 43 CFR 
4.902 to appeal a. BLM 
decision to issue convey- 
ance to a Native Cor- 


decision ..L14 JswuselJoc. 982 porationunder ANCSA.. 1007 
Standing 4. The Board will accept appeals 

1. The Board, in its discretion, from decisions rejecting 
will not summarily dis- noncompetitive oil and 
miss an appeal for failure ae lease offers based - 
to file a ‘Statement of conflicts. with interim 
Standing merely because conveyances under AN 
a Statement of Standing CSA, but will dismiss 
“was not separately filed such appeals after elapse 
or ‘separately labeled, of the thirty-day period 
where the timely filed in which statements of 
Statemene:48 Reasons reasons and standing may 
clearly discloses ~ the be filed_-_------------. 1008 
claim .of property inter- ange 4 oo 
ests required for standing 1, The Board will accept appeals 
to appeal by 43 CFR from decisions rejecting 
BOGes Gl 2 Sere Ai: 350 noncompetitive oil and 

2. Where.the State clearly has yt a a aie uae a 
standing to appeal a conflicts with interim 
decision, and its appeal is Noland tat woes ~~ 
consolidated by the CSA, . but will Geiss 
Board for adjudication such app —_ after elapse 
with another appeal in of the thirty-day period 
which tke ‘State’s: stand- in which statements of 
ing to appeal is chal- reasons and standing may 
lenged, the States’ stand- bai — ye) Scar-fO5r se eS 
ing to appeal in the con- ang apa oto : 
ulidntind sidhthe Wi wot 1. The Board, in its discretion, 
len prejudiced 350 will not summarily dis- 

ret. tif. . f f . 

3. Where, pursuant to Depart- ag ” agp Ser 
ae hig Standing merely because 
erty interest in land af- a Doaemens of Branding 
fected by a decision in wae, nos, pRerately, Sted 
order to have standing oF feparately  _jsbeied, 

3 h the timely filed 
to appeal such a decision, geet age (isa 
and the Secretary has clearly discloses the claim 
found as a matter of law of property interests re- 
that a noncompetitive quired for standing to 
oil and gas lease offeror appeal by 43 CFR 4.902. 350 








1046 


INDEX-DIGEST 


ALASKA NATIVE CLAIMS SETTLEMENT ALASKA NATIVE CLAIMS SETTLEMENT 


ACT—Continued 
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Waiver 


1. Where Departmental regula- 


tions provide for the 
elapse of a 30-day appeal 
period before a decision 
to convey becomes final, 
waiver by one of a num- 
ber of parties who might 
appeal does not render 
BLM’s decision final so as 
to permit conveyance be- 
fore elapse of the 30-day 
appeal period. ____-___- 


2. Proper filing of a Notice of 


Appeal during the 30-day 
appeal period will be 
treated as a revocation of 
a prior waiver of appeal 
i 1 A AAT choca 


CONVEYANCES 
Generally 
1. For the purpose of deter- 


2. When 


mining whether or not 
the Secretary of the In- 
tericr retains jurisdiction 
to review easement in- 
terests reserved to the 
Federal government, in- 
terim conveyance and 
patent, pursuant to 43 
CFR 2650.0-5(h) and (i), 
are documents of equal 
significance in the grant- 
ing of title under the 
Alaska Native Claims 
Settlement Act, 43 U.S.C. 
§§ 1601-1624 (Supp. IV, 
1974), as amended, 89 
Stat. 1145 (1976)__-_--_- 
an interim convey- 
ance and/or patent has 
been issued pursuant to 
the Alaska Native Claims 
Settlement Act, the Sec- 
retary of the Interior and 
this Board lose all au- 
thority and jurisdiction 
over those interests in 
land which have been 
conveyed... -252-,- 


ACT—Continued 
CONVEYANCES—Continued 
Generally—Continued 


3. Pursuant to 43 CFR 2650.4- 


Page 


349 


7(c)(1) and Secretarial 
Order No. 2982, the Sec- 
retary of the Interior 
does have jurisdiction to 
review those easement 
interests reserved to the 
Federal government in 
an interim conveyance or 
patent issued under the 
Alaska Native Claims 
Settlement Act 


4. When an interim conveyance 


or patent has issued, the 
Secretary of the Interior 
is without jurisdiction to 
reserve any easements not 
originally contained in 
the conveyance, or to 
deprive the grantee of the 
interim conveyance or 
patent of any interest 
conveyed therein_______ 


5. For the purpose of determin- 


ing whether or not the 
Secretary of the Interior 
retains jurisdiction. to 
review easement interests 
reserved to the Federal 
government, interim con- 
veyance and patent are 
documents of equal sig- 
nificance in the granting 
of title under ANCSA_-_ 


6. When an interim conveyance 


106 


has been issued pursuant 
to ANCSA, the Secretary 
of the Interior and 
ANCAB lose all authority 
and = jurisdiction over 
those interests in the 
land which have been 
conveyed, and the Secre- 
tary is without jurisdic- 
tion to reserve any 
easements not originally 
contained in the convey- 
ance or to deprive the 
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grantee of the interim ity to convey any in- 
conveyance of any inter- terests in the lands, in- 
ests conveyed therein_. 349 cluding mineral leases_._.. 1008 
7. The Secretary retains juris- 10. Sec. 22(i) of ANCSA, 43 
diction pursuant to 43 U.S.C. §1621(i) (1970) 
CFR 2650.4-7(c)(1) and does nct authorize the 
8.0. No. 2982, to review issuance of mineral leases 





easements interests re- 


on lands to be con- 


served to the Federal veyed under ANCSA_.-_ 1008 
government in an interim 11. The Board vacates its pre- 
conveyance; and in the vious ruling that BLM’s 
absence of regulations rejection of a noncom- 
establishing a procedure petitive oil and gas lease 
for such review, the Board offer, because of conflict 
is not precluded from with an ANCSA convey- 
exercising the Secretary’s ance, constitutes final 
authority to review ease- agency action from which 
ment reservations when no appeal will lie______- 1008 
such review is requested DEFINITIONS 
en appeal to the it Generally 
Mpg My iS ee aS 1. Lands on which the United 
8. Where, pursuant to Depart- uaN 
ineniél sequlationn, &.par- States has issued patent 
; : either to the State or to 
ty must claim a property ; ah ey 
: : a private individual are 
interest in land affected aE. ‘ab 
‘age é not within the definition 
by a decision in order “a ; ae 
te. have. staining to. a0- of “public lands” in sec. 
aie 3(e) of ANCSA, were not 
peal such a decision, and : 
withdrawn by sec. 11 of 
the Secretary has found 
ANCSA, and _ therefore 
as a matter of law that ‘ 
a nomeopapetitive olf and are not available for selec- 
tion under ANCSA__-__- 352 
gas lease offeror has no 
property interest in his EASEMENTS 
offer, the Board finds that Review 
offerors for noncompeti- 1. For the purpose of determin- 
tive oil and gas leases ing whether or not the 
do not have standing Secretary of the Interior 
under 43 CFR 4.902 to retains jurisdiction to re- 
appeal a BLM decision view easement interests 
to issue conveyance to a reserved to the Federal 
Native Corporation under government, interim con- 
ore 1007 veyance and patent, pur- 


9. Where interim conveyance 
has been issued for the 
lands embraced by oil 
and gas lease offers, the 
Department no _ longer 
has jurisdiction over the 
lands and has no author- 


254-916—78—6 


suant to 43 CFR 2650.0- 
5(h) and (i), are docu- 
ments of equal signifi- 
cance in the granting of 
title under the Alaska 
Native Claims Settlement 
Act, 43 U.S.C. §§ 1601- 
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1624 (Supp. IV,’ 1974), 
as amended, 89 Stat. 1145 
ee) Ly EL ELLE «Lege Soa 


2. Pursuant to 43 CFR 2650.4—- 


7(c)(1) and Secretarial 
Order No. 2982, the 
Secretary of the Interior 
does have jurisdiction to 
review those easement in- 
terests reserved to the 
Federal ' government in 
an interim conveyance or 
patent issued under the 
Alaska Native Claims 
Settlement Act_._--.--.- 


3. Under 43 CFR Part 4, Sub- 


part J, and 43 CFR 2650 
appeals to the Secretary 
under ANCSA relating to 
land selection are to the 
Alaska Native Claims 
Appeal Board. In the ab- 
sence of regulations es- 
tablishing a procedure by 
which the Secretary will 
review easements re- 
served in conveyances as 
contemplated by 43 CFR 
2650.4—7(c) (1) and Secre- 
tarial Order No. 2982, the 
Board is not precluded 
from exercising the Secre- 
tary’s authority to review 
easement reservations 
when such review is re- 
quested through an ap- 
peal to the Board_-_----- 


4. When an interim conveyance 


or patent has issued, the 
Secretary of the Interior 
is without jurisdiction to 
reserve any easements 
not originally contained 
in the conveyance, or to 
deprive the grantee of the 
interim conveyance or 
patent of any interest 
conveyed therein___---- 
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106 


106 
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5. For the purpose of determin- 


ing whether or not the 
Secretary of the Interior 
retains jurisdiction to re- 
view easement interests 
reserved to the Federal 
government, interim con- 
veyance and patent are 
documents of equal sig- 
nificance in the granting 
of title under ANCSA__-_ 


6. The Secretary retains juris- 


diction pursuant to 43 
CFR 2650.4-7(c)(1) and 
8.0. No. 2982, to review 
easement interests reserved 
to the Federal government 
in an interim conveyance; 
and in the absence ‘of 
regulations establishing a 
procedure for such re- 
view, the Board is not 
precluded from exercising 
Secretary’s authority to 
review easement reserva- 
tions when such review is 
requested through appeal 
to the Board 


LAND SELECTIONS 


Generally 
1. As of Dec. 18, 1975, lands 
withdrawn under sec. 


2. An 


11(a)(1). or see. 11(a).(3) 
and not selected under 
secs. 12 or 19 of the Act, 
became lands outside the 
areas withdrawn by sec. 
11 and became available 
for selection as a primary 
place of residence under 
sec. 14(h)(5)--------- ae 
applicant who filed an 
application for a pri- 
mary place of residence 
within the time limits set 
forth by sec. 14(h)(5) 


and 43 CFR 2653.8 on 
land which was with- 
drawn by sec. 11(a)(1) or 


Page 


349 


349 
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sec. 11(a)(3) as of the 
date of filing, shall not 
have his application re- 
jected pursuant to 43 
CFR 2091.1 as a prema- 
ture: filing when De- 
regulations 
specifically permit » the 
selection of formerly 


‘withdrawn land © after 


Dec: 18, 1975, but do not 
permit’a primary place of 
residence applicant to re- 
file his .application.____- 


Conveyances 
1. The interests described in sec. 


14(g) of ANCSA are of a 
temporary or limited na- 


~ ture, in contrast to those 


interests derived from 
laws leading to a grant of 
fee title such as the en- 
tries protected by sec. 
22(b). Inclusion in Native 
conveyances of lands sub- 
ject to such _ interests, 
under administrative ar- 
rangements outlined ‘in 


‘sec. 14(g) is appropriate, 
“because such, temporary 


or limited interests are 
not incompatible with 
Native ownership of the 


2. Leases issued for the surface 
‘or minerals covered by a 


Native selection consti- 
‘tute a valid existing right 
protected by sec. 14(g) of 
ANCSA and any convey- 
ance to a Native Corpo- 


_ration of lands on which 


such a lease has issued 
must: be subject to the 
leasehold interest___—--- 


3. State-issued permits and con- 


tracts for resource uses 
issued to third parties 
before Dec. 18, 1971, are 
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Page 


892 


353 


LAND SELECTIONS—Continued 
_. Conveyances—Continued 


protected as valid exist- 
ing rights under sec. 14(g) 
of ANCSA, and any con- 
veyance to a Native Cor- 
poration of lands on 
which, such permits or 
contracts have been is- 
sued must be subject to 
such interests 


Easements 
Generally 


1. Where the Bureau of Land 


Management has devel- 
oped new procedures for 
the reservation and 
identification of ease- 
ments subsequent to 
issuance of a Decision 
to Convey, the Board 


‘will remand the Decision 


to Convey to the Bureau 
of Land Management for 
the limited purpose of 
identifying the easements 
reserved in the Decision 
to Convey under appeal 
according to the uniform 


easement identification 
‘system currently _ being 
WOUOWOU. 252d ce 


Description 


1. Description of easements 


solely by reference.to a 
BLM or State -Division 
of Lands ease file number 
is not sufficient to meet 
the requirements of sec. 
17(b) of ANCSA,. regu- 
lations promulgated 
thereunder, and Secretar- 
ial Order No. 2982___- 


2. Decisions to convey and 


interim conveyances 
should, as' a minimum 
state the: use for which 
each» easement is re- 
served, state: the width 
of each: easement,. state 
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at least the _ sections 
through which an ease- 
ment passes or, if a site 
easement, the section or 
sections in which the 
easement is located; 
alternatively, the ease- 
ment could be located by 
incorporating in the con- 
veyance document a map 
depicting the easement_- 


Entrymen 
1. ANCSA protects, as ‘‘valid 


existing right,’’ those 
rights, whether derived 
from the State or Federal 
government, which do 
not lead to a grant of fee 
title and which were 
created prior to enact- 
ment of ANCSA. Rights 
leading to a fee, which 
had vested prior to en- 
actment, would not be 
subject to Congressional 
disposal and would be 
excluded from withdraw- 
als for Native selections. 
Rights of entry men 
leading to a grant in fee 
under Federal public 
land laws, which had not 
vested prior to ANCSA, 
are treated by ANCSA 
as if vesting had occurred 
and are not categorized 
as “valid existing rights’’_ 


State Interests 
Generally 
1. Where the State had not 


acquired equitable title 
to tentatively approved 


land selections within 
village withdrawal areas 
prior to ANCSA, a 


grantee of the State could 
not acquire a greater in- 
terest than its grantor 
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355 


Generally—Continued 


and could not, prior to 
ANCSA, acquire equit- 
able title sufficient to 
deprive Congress of 
power to dispose of the 
land in settlement of 
Native claims. Accord- 
ingly, any protection or 
priority afforded to third- 
party interests in the 
disputed lands must be 
statutory, conferred by 


2. “Valid existing rights’’ pro- 


tected by ANCSA include 
not only interests created 
by the Federal govern- 
ment, but may also in- 
clude interests created by 
the State of Alaska so 
long as the latter are not 
interests leading to ac- 
quisition of fee title.____ 


3. Open-to-entry leases issued 


by the State of Alaska 
pursuant to A.S. 38.05.- 
077 are protected as valid 
existing rights by the 
specific terms of sec. 14(g) 
of ANCSA because they 
are leases issued under 
sec. 6(g) of the Alaska 
Statehood Act___._.___- 


4. Where open-to-entry leases 


351 


contain no provisions to 
purchase the leased land, 
but provide only for re- 
newal upon expiration of 
a five-year term, the right 
of purchase asserted under 
A.S. 38.05.077 is not grant- 
ed by the lease within 
the terms of sec. 14(g) of 
ANCSA, but appears to 
be an associated pref- 
erence right granted in 
connection with the leas- 
ing program to individu- 
als holding such leases _ __ 
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5. Where the asserted right to 
purchase lands held under 
an open-to-entry lease can 
be exercised under State 
statutes only if the lease 
is relinquished, _ relin- 
quishment of the lease 
and subsequent issuance 
of patent to the land 
would constitute a new 
interest created subse- 
quent to ANCSA, con- 
trary to sec. 11(a)(2) 
which specifically with- 
draws lands TA’d to the 
State “from the creation 
of third-party interests 
under the Alaska State- 
hood Act’’. __....._-.-- 

6. The State may not extend a 
preference right to pur- 
chase lands under an 
open-to-entry lease pro- 
gram to which a Native 
Corporation wili hold 
title; although a Native 
Corporation, succeeding 
under sec. 14(g) to the 
interest of the State as 
lessor, may wish to sell 
the leased land to the 
lessee, the Board finds no 
mechanism in ANCSA 
for the enforcement of 
such a right in the lessee 
against a Native 
patentee_._...--.----- 

7. When an interest in land 
selected by and tenta- 
tively approved to the 
State of Alaska was trans- 
ferred from one State 
agency to another, the 
complete interest re- 
mained subject to the with- 
drawal and selection pro- 
visions of sec. 11(a) and 
sec. 12 of ANCSA; thus 

transfer by the State 
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of a permit to extract 
natural resources from 
the State Division of 
Lands to the State Divi- 
sion of Aviation does not 
place the State in the 
position of a protected 
third party under AN- 
OSA. ose n0- oss s-- 


Statehood Act Selections 
Tentative Approvals 
1. ANCSA provides in secs. 


353 


11(a)(2) and = 12(a)(1) 
that each village may 
select up to 69,120 acres 
of its total entitlement 
from TA’d lands sur- 
rounding the village. Such 
State TA’s, already en- 
cumbered by aboriginal 
title to lands on which 
use and occupancy could 
be proved, were not sub- 
ject to a statutory prior 
right of selection by Vil- 
lage Corporations; a Na- 
tive right of selection, 
based not on aboriginal 
title, but on Congression- 
al grant in ANCSA__-_-- 


2. The retroactive extinguish- 


353 


ment of aboriginal title, 
and the resulting valida- 
tion of State title, man- 
dated by sec. 4(a) of 
ANCSA, applies to those 
lands tentatively ap- 
proved to the State 
which are located out- 
side Native village with- 
drawal areas-_--_-.---- 


3. Extinguishment of aboriginal 


title did not vest the 
State’s title to those 
TA’d lands located with- 
in sec. 11(a)(2) with- 
drawal areas, for Con- 
gress clearly conferred on 
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Tentative Approvals—Continued 
Native Village Corpora- 
tions a superior right to 
select up to 69,120 acres 
of such lands__________- 


4. The State’s interest in TA’d 


lands located within sec. 
11(a) (2) withdrawal areas 
did not vest prior to 
ANCSA, and did not vest 
subsequent to ANCSA as 
to lands properly selected 
by Village Corporations 
within the three-year 
period mandated by sec. 


5. The State’s interest vests. in 


those TA’d lands within 
sec. 11(a) (2). withdrawals 
not selected ‘by Village 
Corporations within sta- 


-tory deadlines, for, upon 


completion of Native 
selections, the last . en- 
cumbrance on the State’s 
title is removed_--.__--- 
withdrawing: sec.  11(a) 
(2). lands tentatively ap- 
proved to the State, Con- 
gress rejected the State’s 
contention. ‘that. .tenta- 
tive . approval. . vested 
equitable title. in. the 
State, and in consequence 
rejected -the title the 
State had relied upon to 
dispose of TA’d lands to 
third parties..__...____ 


7. Where. the claimed: “valid 


existing rights’ were 
created by the State on 
lands’ tentatively ap- 
proved to the _ State 
under the Statehood Act, 
the adjudication of the 
State’s selection must be 
consolidated with the 
adjudication of the native 
land selection, and valid 
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Tentative Approvals—Continued 
existing rights in the 
land must be determined 
in a single decision_-_-__- 


Third-Party Interests 


1. Where the State had not 
acquired equitable title 
to, tentatively approved 
land selections within vil- 
lage withdrawal — areas 
prior to ANCSA, a grant- 
ee of the State could not 
acquire a greater interest 
than its grantor and 
could not, prior to AN- 
CSA, acquire equitable 
title sufficient: to deprive 
Congress of power to dis- 
pose of the land in settle- 
ment. of Native. claims. 
Accordingly, any protec- 
tion or priority afforded 

_to third-party interests 
in the disputed lands 
must be statutory, con- 
ferred by ANCSA_..--- 

2. Open-to-entry leases issued 
by the State of. Alaska 
pursuant to. A.S. 38.05.- 
077 are protected as valid 
existing rights by the spe- 
cific terms of sec. 14(g) of 

- ANCSA because they.are 
leases issued under sec. 
6(g). of the Alaska. State- 





3. Where open-to-entry leases 
contain no provisions to 
purchase the: leased land, 
but provide only for 
renewal upon expiration 
of a five-year term, the 
right of purchase asserted 
under A.S. 38.05.077 is 
not granted by the lease 
within the terms of sec. 
14(g) of ANCSA, _ but 
appears to be an asso- 
ciated preference right 
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granted in connection 
with the leasing program 
to individuals holding 
such leases____-___---_- 


4. Where the asserted right to 


purchase lands held under 
an open-to-entry lease 
can be exercised under 
State statutes only if the 
lease is relinquished, re- 
linquishment of the lease 
and subsequent issuance 
of patent to the land 
would constitute a new 
interest created subse- 
quent to ANCSA, con- 
trary to sec. 11(a)(2) 
which specifically with- 
draws lands TA’d to the 
State “from the creation 
of third-party interests 
under the Alaska State- 
hodd Ast’. — 22. ite 


5. The State may not extend a 


preference right to pur- 
chase lands under an 
opeén-to-entry lease pro- 
gram to which a Native 
Corporation. will hold ti- 
tle; although a. Native 
succeeding 
under sec. 14(g) to the 
interest of the State as 
lessor, may wish to sell 
the leased land to the 
lessee, the Board finds no 


mechanism’ in ANCSA 


for ‘the enforcement of 
such a right in the lessee 
against a Native pat- 


6. When: an: interest in land 


selected by and tenta- 
tively approved to the 
State of Alaska was trans- 
ferred from one State 
agency to another, the 
complete interest re- 
mained subject to the 
withdrawal and selection 
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ACT— 


Continued 


LAND SELECTIONS—Continuei 
Third-Party Interests—Con. 


7. See. 


provisions of sec. 11(a) 
and sec. 12 of ANCSA; 
thus transfer by the State 
of a permit to extract 
natural resources from 
the State Division of 
Lands to the State Divi- 
sion of Aviation does not 
place the State in the 
position of a protected 


third party under 
ANCSA____.-__7_ ie gine 
22(i) of ANCSA, 43 


U.S.C. § 1621(i) (1970) 
does not authorize the 
issuance of mineral leases 
on Jands to be conveyed 
under ANCSA______._- 


Valid Existing Rights 
1. ANCSA protects, as “‘valid 


existing rights,’’ ‘those 
rights, whether derived 
from: the State or Federal 
government, which do not 
lead to a grant of fee 
title and which’ were 
created prior to enact- 
ment of ANCSA. Rights 
leading to a fee, which 
had vested prior ‘to en- 
actment, would’ not’ be 
subject to Congressional 
disposal and would‘ be 
excluded from withdraw- 
als for Native selection. 
Rights of entrymen lead- 
ing to a grant in fee under 
Federal public land laws, 
which had not vested 
prior to ANCSA, are 
treated by ANCSA as if 
vesting had occurred and 
are not categorized’ as 
“valid existing rights’ _ __ 


2. “Valid existing rights” pro- 





tected by ANCSA include 
not only interests created 
by the Federal govern- 
ment, but may also in- 
clude interests created by 
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Page 


1008 


351 
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Valid Existing Rights—Con. Page Valid Existing Rights—Con. Page 
the State of Alaska so 6. Where the asserted right to 
long as the latter are not purchase lands held under 
interests leading to ac- an open-to-entry lease 
quisition of fee title___-_- 352 can be exercised under 

3. The interests described in State statutes only if the 
sec. 14(g) of ANCSA are lease is relinquished, re- 
of a temporary or limited linquishment of the lease 
nature, in contrast to and subsequent issuance 
those interests derived of patent to the land 
from laws leading to a would constitute a new 
grant of fee title such as interest created subce- 
the entries protected by quent to ANCSA, con- 
sec. 22(b). Inclusion in trary to sec. 11(a)(2) 
Native conveyances of which specifically with- 
lands subject to such draws lands TA’d to the 
interests, under adminis- State “from the creation 
trative arrangements out- of third-party interests 
lined in sec. 14(g) is under the Alaska State- 
appropriate, because such hood “Act” os co 353 
temporary or limited 7. The State may not extend 
interests are not incom- a preference right to 
patible with Native own- purchase lands under an 
ership of the fee_.._.-_--- 352 open-to-entry lease pro- 

4. Open-to-entry leases issued gram to which a Native 
by the State of Alaska Corporation will hold 
pursuant to A.S. 38.05.07 title; although a Native 
are protected as valid C . 

om orporation, succeeding 
existing rights by the 
specific terms of sec. 14(g) under sec. 14(g) to the 
of ANCSA because they interest of the State as 
are leases issued under sec. lessor, may wish to sell 
6(g) of the Alaska State- the leased land to the 
hood Act, ...-_...--.-- 352 lessee, the Board finds 

5. Where open-to-entry leases no mechanism in ANCSA 
contain no provisions to for the enforcement of 
purchase the leased land, such a right in the lessee 
but . provide only. f = against a Native pat- 
renewal upon expiration ” 
of a five-year term, the omtes Se te. Seri PoE as 
right of purchase asserted 8. Leases issued for the surface 
under A.S. 38.05.07 is or minerals covered by a 
not granted by the lease Native selection consti- 
within the terms of sec. tute a valid existing right 
14(g) of ANCSA, but ap- protected by sec. 14(g) 
pears to be an associated of ANCSA and any con- 
preference right granted veyance to a Native 
in connection with the Corporation of lands on 
leasing program to indi- which such a lease has 
viduals holding such issued must be subject to 
1 le da ipl et ila 353 the leasehold interest-... 353 
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issued to third parties 12. While decisions of the Bu- 


INDEX-DIGEST 


before Dec. 18, 1971, are 
protected as valid exist- 
ing rights under sec. 14(g) 
of ANCSA, and any 
conveyance to a Native 
Corporation of lands on 
which such permits or 
contracts have been is- 
sued must be subject to 


created under Federal 
law, thus involves in- 
terests which would not 
be of record in the BLM 
land office, BLM’s ad- 
ministrative responsi- 
bility to identify, adjudi- 
cate and protect “valid 
existing rights’? under 
ANCSA, are broader than 


reau of Land Manage- 
ment and documents 
conveying title to Native 
corporations pursuant to 
ANCSA properly contain 
a general provision pro- 
tecting “valid existing 
rights” in accordance 
with the provisions of 


14. Where the claimed “valid 


existing rights’ were 
created by the State on 
lands tentatively ap- 
proved to the State under 
the Statehood Act, the 
adjudication of the 
State’s selection must be 
consolidated with the 
adjudication of the Na- 


such interest__.________ 353 sec. 14(g) of ANCSA and 
10. When an interest in land the regulations in 43 
selected by and tenta- CFR 2650, such docu- 
tively approved to the ments must additionally 
State of Alaska was trans- describe valid existing 
ferred from one State rights according to the 
agency to another, the nature of the right and 
complete interest re- approximate location on 
mained subject to the the land, and may incor- 
withdrawal and selection porate by reference other 
provisions of sec. 11(a) BLM files and files of the 
and sec. 12 of ANCSA; Alaska Division of Lands 
thus transfer by the State only as a supplemental 
of a permit to extract source of information._._ 354 
natural resources from 13. Under ANCSA and the reg- 
the State Division of ulations in 43 CFR 2650, 
Lands to the State Di- the Bureau of Land Man- 
vision of Aviation does agement has the duty to 
not place the State in ascertain whether a less- 
the position of a pro- than-fee interest was 
tected third party under issued to a third party, 
B.S) | J, iglieidcaegiealt Ne See 353 and must recite in the 
11. Since ANCSA recognizes decision zpproving lands 
and protects State-cre- for conveyance to a Na- 
ated interests as valid tive Corporation that the 
existing rights, as well as conveyance is “subject 
interests recognized or to”’ such an interest__-._- 354 
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ACT—Continued 
LAND SELECTIONS—Continued 
Valid Existing Rights—Con. 


tive land selection, and 
valid existing rights in 
the land must be deter- 
mined in a single de- 
CONG eee 


15. Both the decision to convey 


lands, and the interim 
conveyance, must speci- 
fically identify those in- 
terests protected under 
ANCSA as valid existing 
rights. Where the. title 
conveyed will be “subject 
to” a_ less-than-fee in- 
terest, the nature of the 
interest must be identified 
and the lands affected 
must be described, at 
least by section and, 
where possible, according 
to the smallest legal 
Subdivision? 2-4). p05 


Village Selections 
1. ANCSA provides in sees. 11- 


(a)(2) and 12(a)(1) that 
each village may select 
up to 69,120 acres of its 
total entitlement from 
TA’d lands surrounding 
the village. Such State 
TA’s, already encumbered 
by aboriginal title to 
lands on which use and 
occupancy could be 
proved, were not sub- 
ject to a statutory prior 
right of selection by Vil- 
lage Corporations;.a Na- 
tive right of - selection, 
based not on aboriginal 
title, but on Congressional 
grant in ANCSA___-___- 


PRIMARY, PLACE OF RESIDENCE 
Generally 


1. When a Village Corporation 





selects withdrawn lands 


in one section, but ex- 
cepts from selection a 
smaller 


tract of with- 


Page 


354 


ACT—Continued 
PRIMARY PLACE OF RESIDENCE—Continued 
Generally—Continued 


2. As 


drawn land within the 
section, no determination 
can be made as to 
whether a sec. 11 with- 
drawal terminated on the 
tract of land excepted 
from selection until such 
time as a decision is 
rendered by the Bureau 
of Land Management on 
the validity of the ex- 
ception from selection _-_- 
of Dec. 18, 1975, lands 
withdrawn under sec. 11 
(a)(1) or sec. 11(a)(3) 
and not selected under 
secs. 12 or 19 of the Act, 
became lands outside the 
areas withdrawn by sec. 
11 and became available 
for selection as a primary 
place of residence under 
sec. 14(h)(5).---_____-- 
applicant who filed an 
application for a primary 
place of residence within 
the time limits set forth 
by sec. 14(h)(5). and 43 
CFR 2653.8 on land 
which was withdrawn by 
sec. 11(a)(1) or sec. 11 
(a)(8) as of the date of 
filing, shall not have his 
application rejected pur- 
suant to 43 CFR 2091.1 
as a premature . filing 
when Departmental reg- 
ulations specifically per- 
mit the: selection of ‘for- 
merly withdrawn land 
after Dec. 18, 1975; but 
do not permit a primary 
place of residence: appli- 
cant to refile his appli- 
Cation uz... --4-nS=- 


Criteria 
1. In order to establish a pri- 





mary place of residence 
pursuant to-§ 14(h)(5) of 
ANCGSA, a. dwelling must 


Page 


891 


891 


892 
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be constructed upon the 
land ‘applied for as a pri- 
mary place of residence- 


2. The fact that an applicant 


SURVEY 


has‘a dwelling in the vicin- 
ity or adjacent to land 
sought as a primary place 
of residence is not suffi- 
cient to meet the criteria 
necessary to establish a 
primary place~ of resi- 


Generally 
1. The Alaska Native Claims 


Appeal Board, in revers- 
ing a previous decision, 
finds that townships, 
which by legal descrip- 
tion have a common 
corner, but are not in 
actual physical contact 
due to the location of a 
“standard parallel’ or 
“correction” line, such 
townships shall be con- 
sidered as not cornering 
for. purposes of §11(a) 
of ‘ANCSA_.. 22 __---- 


Standard Parallel 
1. The Alaska Native Claims 


Appeal Board, in revers- 
ing a previous decision, 
finds that townships, 
which by legal descrip- 
tion have a ¢ommon 
corner, but are not in 
actual physical contact 
due to the location of a 
“standard parallel” or 
“correction” line, such 
townships shall be con- 
sidered as not cornering 
for purposes of §11(a) 
Wo ANOD AL vests oaece 


Page 


1015 


1015 
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WITHDRAWALS 


Generally 


“1. The State’s interest in TA’d 


lands located within sec. 
11(a)(2) withdrawal areas 
did not vest. prier to 
ANCSA, and did not vest 
subsequent to ANCSA 
as to lands properly se- 
lected by Village Cor- 
porations within the 
three-year period man- 
dated by sec. 12(a)______ 


2: The State’s interest vests in 


those TA’d lands within 
sec. 11(a)(2) withdrawals 
not selected by Village 
Corporations within stat- 
utory deadlines, for, 
upon completion of Na- 
tive selections, the last 
encumbrance on_ the 
State’s title is removed_- 


3. In withdrawing sec. 11(a) (2) 


lands tentatively approv- 
ed to the State, Congress 
rejected the State’s con- 
tention that tentative 
approval vested equit- 
able title in the State, 
and in consequence re- 
jected the title the State 
had relied upon to dis- 
pose of TA’d lands’ to 


4. Lands on which the United 


States has issued patent 
either to the State or to 
a private individual: are 
not within the definition 
of “public lands” in sec. 
3(e) of ANCSA, were not 
withdrawn by sec. 11 of 
ANCSA, and _ therefore 
are not available for selec- 
tion under ANCSA__-_-_- 


5. The withdrawal of lands pur- 


suant to sec. 11(a)(1) of 
ANCSA took place on 
Dec. 18, 1971, the date of 
passage of ANCSA___-- 


Page 


351 


352 
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ALASKA NATIVE CLAIMS SETTLEMENT APPLICATIONS AND ENTRIES 
ACT—Continued VALID EXISTING RIGHTS Page 
WITHDRAWALS—Continued 1. A pending noncompetitive oil 
Generally—Continued Page and gas lease offer is not a 
valid existing right pro- 
tected by the savings 
clause in the Alaska Na- 


6. When a Village Corporation 
selects withdrawn lands 
in one section, but excepts 





from selection a smaller 


tive Claims Settlement 


tract of withdrawn land 1 OER CNP | ae 176 
within the section, no 2. Neither the filing of an over- 
determination can be the-counter oil and gas 
made as to whether a lease offer, nor the hold- 
sec. 11 withdrawal termi- ing of a drawing of simul- 
nated on the tract of land taneously filed offers to 
excepted from selection determine the first quali- 
until such time as a deci- fied offeror, creates any 
sion is rendered by the right to a lease or any 
Bureau of Land Man- property rights in the 
agement on the validity offeror that diminish the 
of the exception from Secretary’s discretion 
SCICRHION «0 occa cee 891 whether or not to issue a 
Cornering noncompetitive oil and 
1. The Alaska Native Claims gas lease onagiventract. 176 
Appeal Board, in re- VESTED RIGHTS 
versing a previous deci- 1. Under 30 U.S.C. § 262 (1970), 
sion, finds that town- a valuable deposit of 
ships, which by legal sodium must be leased 
description have a com- competitively even 
mon corner, but are not though the Geological 
in actual physical contact Survey determination 
due to the location of a that lands are so known 
“standard parallel’ or may have been made sub- 
“correction” line, such sequent to appellant’s 
townships shall be con- filing of its application-. 342 
sidered as not cornering 
for purposes of §11(a) APPRAISALS 
of ANCSA--_-----.---- 983 1. One challenging the accuracy 
Terminations of an appraisal of water 
1. Under sec. 22(h)(1) of AN- based on  fair-market 
CSA, the withdrawal of value must show by sub- 
lands pursuant to sec. stantial evidence the na- 
11(a)(1) terminated as ture of the alleged error; 
of Dec. 18, 1975, a date where the appraisal has 
4 years after the date of been conducted in accord- 
enactment of the Act, ance with generally 
unless the lands were se- accepted appraisal prin- 
lected by a Native Cor- ciples, allegations of error 
poration under sec. 12 of unsupported by evidence 
RINGO. = osence Se ces 981 will be given little weight_ 87 








BOUNDARIES 


(See also Surveys of Public Lands) 
1. In determining what land is 
conveyed under patents 
or grants of public land 
bordering a meandered 
watercourse, the general 
rule is that the waterline 
itself, not the meander 
line, constitutes the 
boundary. There is an ex- 
ception where the mean- 
der line may constitute 
the boundary between 
lands omitted from the 
survey and the water- 
course if fraud or gross 
error is shown in the 
survey. This exception is 
only applicable to limit 
the boundary of the sur- 
veyed lots on the side of 
the watercourse where 
the omitted land is 
shown. It does not apply 
to a lot on the opposite 
side of the watercourse 
from the omitted land so 
as to pass title to the 
omitted land with title to 
the lot on the opposite 
side. The waterline would 
remain the actual bound- 
ary of that lot__.._____- 
2. Extrinsic evidence may be 
used to make definite the 
description in a private 
deed which contains a 
latent ambiguity, either 
to determine actual or 
color of title. Therefore, 
a color of title claimant 
may introduce extrinsic 
evidence to establish 
whether the deeds in her 
chain of title were based 
upon plats, records and 
other documents which 
can be read together with 
the deeds as creating a 
color of title beyond the 
actual title shown on an 
Official federal survey 
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Page 


276 


COAL LEASES AND PERMITS 
GENERALLY 


1. The Mineral Leasing Act of 


1920, as amended and 
supplemented, most re- 
cently by the Coal Leas- 
ing Amendments Act of 
1975, allows the Secretary 
to authorize development 
of coal leases by methods 
which were not utilized 
by the industry at the 
time of passage of the 
1920 Act. The broad 
grants of authority to the 
Secretary in the 1920 Act 
allow technological devel- 
opments in the coal min- 
ing industry____.______- 


2. The grant of the privilege to 


mine and dispose of all 
coal includes in situ meth- 
ods of development 


3. The Federal Coal Leasing 


LEASES 


Amendments Act of 1975, 
which amended sec. 2(b) 
of the Mineral Leasing 
Act, subject to ‘valid 
existing rights’ termi- 
nated the Secretary’s au- 
thority to extend pre- 
viously granted prospect- 
ing, permits...---—--..-... 


1. The grant of the privilege to 


PERMITS 


mine and dispose of all 
coal includes in situ meth- 
ods of development-.-_---- 


Generally 
1. The Federal Coal Leasing 


Amendments Act of 1975, 
which amended sec. 2(b) 
of the Mineral Leasing 
Act, subject to “valid 
existing rights’ termi- 
nated the Secretary’s au- 
thority to extend previ- 
ously granted prospecting 
permits...-2 55.22 icueL- 


1059 


Page 


244 


244 


244 


415 





1060 


COAL LEASES AND PERMITS—Con. 
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COLOR OR CLAIM OF TITLE—Con. 
GENERALLY—Continued Page 


2. The obligation for proving a 





2. A prospecting permit for coal 


cannot be issued for land 
subject to a claim. If a 
prospecting permit for 
coal purports to cover 
land subject to a mining 
claim, it is invalid as to 
that land. Consequently, 
in demonstrating a dis- 
covery of coal in com- 


valid color of title claim 
is upon the claimant. 
Where a claimant has 
alleged facts which, if 
proved, may establish 
her color of title, the 
Board of Land Appeals 
may order a fact-finding 
hearing pursuant to 43 


mercial quantities in land 3. A cere SBADTaRE rath -_ 
scott adaee. sconenies rains from 9, bax sale Hy 8 
’ £54 S . 
must. exclude coal in land a. feat Lath mise 
= by. 8 rere 442 sor in interest on which 
nested Ha have ial sort 
1. Royalty . provisions, which - - ee 
a A eneciineiix men- sufficient to warrant the 
tion in situ development, Department: in’ not set- 
are applicable to such ting aside an 1853 deci- 
development. The Secre- sion erroneously reject- 
tary, through the Geo- ing a swampland selec- 
logical Survey, is em- tion or from not giving a 
powered to promulgate new state selection prior- 
by regulation a conver- ity over the color of title 
sion ratio of in situ application____--_.-____ 421 
extraction to coal ex- 
pended in Orden 40 DESCRIPTION OF LAND 
determine the royalty . 1. Extrinsic evidence may be 
Gites c+. tgs Sem Chk ol 244 used to make definite the 
description in a private 
COLOR OR CLAIM OF TITLE deed which contains a 
GENERALLY latent ambiguity, either 
1. A claim or color of title must to determine actual or 
be based on a document color of title. Therefore, 
or documents, from a a color of title claimant 
source other than the may introduce extrinsic 
United States, which on evidence to establish 
their face purport to con- whether the deeds in her 
pie try eg arg chain of title were based 
not good title. The mere Win “PIS, toenems ane 
mistaken belief that the other documents which 
land applied for was can be read together with 
included in the descrip- the deeds as creating a 
tion set forth in the claim- color of title beyond the 
ant’s deed is insufficient actual title shown on an 
to establish a claim or official federal survey 
color of title._..------- 276 plate... [620 bot. _ salowo,_ 276 
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COLOR OR CLAIMS OF TITLE—Con. 
GOOD FAITH 


.1.. The 


Page 
requirement of good 
faith contained in the 
Color of Title Act neces- 
sitates. establishing the 
20-year period of pos- 
session under claim or 
color of title prior to the 
time the claimant learned 
of the defect in her pur- 
ported title. If this re- 
quires counting years 
during which the clai- 
mant’s predecessors in 
interest held the land, 
their good faith must 
‘also. be established__._._ 276 
CONSTITUTIONAL LAW 
GENERALLY 


1. Pursuant to the Property 
Clause of the U.S. Const. 
art. IV, §3, cl. 2, Con- 
gress has enacted the 
Taylor Grazing Act, 43 
U.S.C. §315 ef seq. 
(1970), and other statu- 
tory authority which em- 
power the Secretary of the 
Interior to. define what 
conduct constitutes a 
grazing trespass and to 
determine whether or not 
an individual has com- 
mitted a trespass_-_.---- 


2. There is no constitutional 
right to a jury trial in an 
administrative proceed- 
ing ‘such as a grazing 
trespass hearing-~._----- 


475 


476 

3. Administrative hearings re- 
quired in grazing trespass 
cases are not an unlawful 
exercise of judicial power 
and meet constitutional 
requirements and _ the 
standards of the Admin- 
istrative Procedure Act. 
The constitutional re- 
quirement of due process 
is not violated merely 
because an Administra- 


GENERALLY—Continued 
tive Law-Judge is em- 
ployed by the Depart- 
ment of the Interior__.—_ 

4. Under the Supremacy Clause, 
U.S. Const., art. VI, el. 2, 
federal laws, including 
federal grazing regula- 
tions, override confliét- 
ing state laws with re- 


CONTRACTS 
(See also Rules of Practice.) 
GENERALLY 
1, A lessee of the water from a 
well owned by the Federal 
government, who agrees 
that his use of the water 
will not be used as a basis 
for obtaining a permanent 
water right and who 
nevertheless proceeds to 
try to obtain a water 
right in state court based 
on that use, will be 
estopped from asserting 
any resulting decree of 
the state court for any 
Purposes. 2 Lene. 


CONSTRUCTION AND OPERATION 
Actions of Parties 

1. Interpretation of the parties 
prior to dispute has great 
weight and compels con- 
clusion that force account 
work included placing red 
dirt fill but not drying 
and replacing. Drying or 
replacement of wet bor- 
row was not force account 
work and was not covered 
by the changes clause or 
changed conditions clause_ 
2. The Government failed to 
show that a rejected wall 
did not conform to the 
plans and specifications_-_ 
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Page 
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476 


88 


829 


829 
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CONSTRUCTION AND OPERA- 
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CONTRACTS—Continued 


CONSTRUCTION AND OPERA- 





TION—Continued 
Actions of Parties—Con. 


3. A first category differing site 


condition claim based 
upon _ excessive rock 
encountered in excava- 


tion under a _ construc- 
tion contract is sustained 
where the Board finds 
there was an adequate 
pre-bid site investiga- 
tion and that the contract 
indications of subsurface 
conditions did not reveal 
the excessive quantities 
of rock in the areas where 
it was encountered _ _____ 


4. A first category differing site 


condition claim based 
upon mitigating subsur- 
face water and rock ex- 
cavation encountered is 
sustained where the 
Board found that the 
Government knew of the 
subsurface mitigating 
water but failed to dis- 
close such information to 
bidders and that both 
the rock and the sub- 
surface mitigating water 
encountered differed ma- 
terially from the contract 
INGiCAIONS.... 2. 52 ot 


Allowable Costs 


1. Upon 


reconsideration, the 
Board finds that where 
the Government issues 
an “Extra Work Order” 
under a “force account” 
provision for minor extra 
work not provided for in 
other pay items, at agreed 
on rates, the contractor 
is entitled to be paid for 
inefficiency, rework costs 
and delay costs when 
moisture causes borrow 
material placed under the 
extra work order, to be- 
come muddy. However, 
the appellant’s failure to 


TION—Continued 


Page 


Allowable Costs—Con. 


give prompt notice of the 
claim under the force 
account provision caused 
the Government to order 
added pay item work, 
thus the claim must be 
reduced by the amount 
of added pay item pay- 


Page 


898 


Changed Conditions (Differing Site 


Conditions) 


1. Interpretation of the parties 


prior to dispute has great 
weight and compels con- 
clusion that force account 
work included placing 
red dirt fill but not drying 
and replacing. Drying or 
replacement of wet bor- 
row was not force account 
work and was not cov- 
ered by the changes clause 
or changed conditions 
OT ene asec = ea 


Changes and Extras 
1 The Government’s motion to 


496 


dismiss an appeal because 
of the failure of the con- 
tractor to give the 20-day 
written notice required 
by the Changes clause 
is denied, where the 
Board finds that there 
was timely notice with 
respect to some of the 
costs on which the claim 
is based and that the 
hearing to be held may 
show that some or all of 
the remaining costs fall 
within other recognized 
exceptions to the strict 
application of the 20-day 
cost-limitation provision _ 


2. Interpretation of the parties 


prior to dispute has great 
weight and compels con- 
clusion that force account 
work included placing 


829 


296 








CONTRACTS—Continued 


CONSTRUCTION AND OPZRATION—Continued 


Changes and Extras—Continued 


. An 


red dirt fill but not drying 
and replacing. Drying or 
replacement of wet bor- 
row was not force account 
work and was not covered 
by the changes clause or 
changed conditions clause_ 
order to build a curved 
wall was a constructive 
change outside change 
order #1 which was for 
a straight wall. Thus, the 
claim for extra costs for 
curved construction and 
for stand-by time caused 
by the Government delay 
in staking wall is com- 
DONSRNICL. <5. a5 ccna ane 


4. Claimant has the burden of 


proof of extra work and 
failed to establish that in 
placing utility lines the 
actual work performed 
differed from contract- 
ually required work___. 


5. Where the contract required 


separated excavation and 
stockpiling of topsoil and 
the restoration of rights- 
of-way as near as practica- 
ble to pre-existing condi- 
tions, claims for com- 
plying with the Govern- 
ment’s directions to strip 
12 feet in width on one 
side of the trench to store 
unsuitable material other 
than topsoil and to hand- 
pick rocks from the 
covered trench are sus- 
tained because the di- 
rected work was beyond 
what was necessary to 
satisfy the contract re- 
quirements and consti- 
tuted a constructive 


Construction Against Drafter 


1, When the contractor’s 


in- 
terpretation of the con- 
tractual clauses is 


254-916—78——-7 


INDEX-DIGEST 


CONTRACTS—Continued 


Page 


829 


Drafter—Continued 


reasonable the Govern- 
ment cannot impose its 
own interpretation, since 
the Government, as the 
drafter, could have been 
explicit in conveying its 
intent but failed to do so- 


Contract Clauses 
1. Where a transformer failed 


829 


829 


2. Upon reconsideration, 


496 


shortly after being placed 
in service and the con- 
tractor acted promptly 
after notice to return the 
transformer to ‘the fac- 
tory for repairs at no cost 
to the Government, the 
Board held that the 
Government could not 
invoke provisions of the 
inspection clause of the 
contract relating solely 
to correction of defects 
at the point of installa- 
tion to charge the con- 
tractor with the costs of 
removing and reinstal- 
ling the transformer---.- 
the 
Board finds that where 
the Government issues 
an “Extra Work Order” 
under a “force account” 
provision for minor extra 
work not provided for in 
other pay items, at agreed 
on rates, the contractor 
is entitled to be paid for 
inefficiency, rework costs 
and delay costs when 
moisture causes borrow 
material placed under the 
extra work order, to be- 
come muddy. However, 
the appellant’s failure to 
give prompt notice of the 
claim under the force 
account provision caused 
the Government to order 
added pay item work, 
thus the claim must be 
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reduced by the amount 
of added pay item pay- 


Contracting Officer 
1. Motions to add four claims 


were granted in part and 
denied in part on the 
basis of the Board’s find- 
ings that the contracting 
officer had or had not had 
a reasonable time within 
which to decide the 
specific claim______.___- 


Conditions) 


1. A first category differing site 


condition claim based 
upon excessive rock en- 
countered in excavation 
under a construction con- 
tract is sustained where 
the Board finds there was 
an adequate pre-bid site 
investigatiou and that the 
contract indications of 
subsurface conditions did 
not reveal the excessive 
quantities of rock in the 
areas where it was en- 
countered_......_.-.-.- 


2. A first category differing site 


condition claim based 
upon mitigating subsur- 
face water and rock ex- 
cavation encountered is 
sustained where the 
Board found that the 
Government knew of the 
subsurface mitigating 
water but failed to dis- 
close such information to 
bidders and that both the 
rock and the subsurface 
mitigating water encoun- 
tered differed materially 
from the contract indi- 
CBHONG 6.45. cspcci. cbaibe-. 
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Differing Site Conditions (Changed 





CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 
Drawings and Specifications 


1. The Government failed to 


show that a rejected wall 
did not conform to the 
plans and specifications__ 


2. Claimant has the burden of 


proof of extra work and 
failed to establish that in 
placing utility lines the 
actual work performed 
differed from contract- 
ually required work--.-_- 


General Rules of Construction 
1. When the contractor’s in- 


terpretation of the con- 
tractual clauses is reason- 
able the Government 
cannot impose its own 
interpretation, since the 
Government, as_ the 
drafter, could have been 
explicit in conveying its 
intent but failed to do 


2. Where the contract required 


separated excavation and 
stockpiling of topsoil and 
the restoration of rights- 
of-way as near as prac- 
ticable to. pre-existing 
conditions, . claims for 
complying with the Gov- 
ernment’s directions to 
strip 12 feet in width on 
one side of the trench to 
store unsuitable material 
other than topsoil and to 
handpick rocks from the 
covered trench are sus- 
tained because the di- 
rected work was beyond 
what was necessary to 
satisfy the contract re- 
quirements and consti- 
tuted a constructive 


Notices 
1. An appeal is dismissed where 


the prime contractor has 
stated that nothing will 


Page 
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829 


407 


496 
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Notices—Continued Page Notices—Continued Page 
be done to further an ap- 4. The Government’s motion 
peal taken by a subcon- to dismiss an appeal 
tractor in its own name because of the failure of 
and the Board finds that the contractor to give the 
the action of the prime 20-day written notice re- 
contractor in giving the quired by the Changes 
Government written no- clause is denied, where 
tice of a potential claim the Board finds that there 
of changed conditions by was timely notice with 
the subcontractor and respect to some of the 
any statements made by costs on which the claim 
the prime contractor en- is based and that the 
dorsing the potential claim hearing to be held may 
at the timesuch notice was show that some or all of 
given are not a sufficient the remaining costs fall 
basis upon which to within other recognized 
ground jurisdiction over exceptions to the strict 
the appeal__....-----.. 119 application of the 20-day 

2. Where a transformer failed cost-limitation provision. 296 
shortly after being placed Privity of Contract 
in service and the con- 1. An appeal ‘take $9°R dub 
tractor acted promptly in it 
after notice to return the aoe a ee eta 
name is dismissed where 
transformer to the fac- the Board finds the sub- 
tory for repairs at no cost 
contractor has no stand- 
to the Government, the , ‘ 
Board held that the Gov- me se anet re = Lo 
ernment could not invoke ee a ee 
WF , Clause as a means of 
apithesie: Of "she ‘taspec- securing an adjudication 
tion clause of the contract by the Board of the 
relating molly to Gorrec- rights and obligations of 
bate - parte * = the contesting parties... 119 
point’ of installation ve 2. An appeal is dismissed where 
charge tab" contractor the prime contractor has 
with the costs of remov- stated that nothing will 
ing and reinstalling the be done to further an 
the transformer_-___-_--- 164 appeal taken by a sub- 
3. The 20-day notice provision contractor in its own name 
of the changes clause is and the Board finds that 
found inapplicable when the action of the prime 
the Board finds numerous contractor in giving the 
survey errors were the Government written no- 
principal cause of most of tice of a potential claim 
thecostd uinhued chad thak of changed conditions by 
Peis the subcontractor and 
such errors came within any statements made by 
the defective specifica the prime contractor en- 
tion exception to the no- dorsing the potential 
tice requirement of the claim at the time such 
changes clause_-....--.- 260 notice was given are not 
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Privity of Contracts—Continued 


a sufficient basis upon 
which to ground juris- 
diction over the appeal_- 


Subcontractors and Suppliers 


1. An 


2. An 


_ contractor 


appeal taken by a sub- 
contractor in its own 
name is dismissed where 
the Board finds the sub- 
contractor has no stand- 
ing to invoke the provi- 
sions of the Disputes 
Clause as a means of 
securing an adjudication 
by the Board of the rights 
and obligations of the 
contesting parties_--_--_- 
appeal is dismissed where 
the prime contractor has 
stated that nothing will 
be done to further an 
appeal taken by a sub- 
in its own 
name and the Board finds 
that the action of the 
prime contractor in giving 
the Government written 
notice of a potential claim 
of changed conditions by 
the subcontractor and 
any statements made by 
the prime contractor en- 
dorsing the _ potential 
claim at the time such 
notice was given are not 
a sufficient basis upon 
which to ground jurisdic- 
tion over the appeal-_._.. 


DISPUTES AND REMEDIES 
Appeals 
1. Notice of appeal of all issuesin 


a contracting officer’s de- 
cision puts all the issues 
contained therein “at is- 


sue” before the IBCA 


_ until the parties state the 


issues then in dispute in 
the Complaint and An- 


INDEX-DIGEST 


CONTRACTS—Continued 


Page 


DISPUTES AND R&MEDIES—Continued 
Appeals—Continued 


2. The findings and determina- 


119 


tions of the contracting 
officer which have been 
appealed become ‘some 
evidence to be consid- 
ered and weighed by 
the Board together with 
all the other evidence in 
the record when the ap- 
peal is decided by the 


Burden of Proof 
1. The Government has the 


119 


burden of proof that the 
contractor failed to de- 
liver the goods. The con- 
tractor has the burden of 
proof that its failure was 
excusable. Where the only 
evidence of excusability 
was a letter from the con- 
tractor saying that it was 
delayed by delays in 
procurement of compo- 
nents and unexpectedly 
slower rates of system 
checkout and _ software 
debugging, the contractor 
has not carried its burden 
of proof of excusability 
and the appeal is denied. 


Equitable Adjustments 
1. An order to build a curved 


119 


wall was. a constructive 
change outside change 
order #1 which was for a 
straight wall. Thus, the 
claim for extra costs for 
curved construction and 
for stand-by time caused 
by the Government de- 
lay in staking wall is 
compensable_--___.__-- 


2. A first category differing site 


condition claim based 
upon excessive rock. en- 
countered in excavation 
under a construction con- 
tract is sustained where 
the Board finds there was 
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DISPUTES AND REMEDIES—Continued 


Jurisdiction 





4. Upon reconsideration, 


an adequate pre-bid site 
investigation and that the 
contract indications of 
subsurface conditions did 
not reveal the excessive 
quantities of rock in the 
areas where it was en- 
countered__..__________ 


3. A first category differing site 


condition claim based 
upon mitigating subsur- 
face water and rock ex- 
cavation encountered. is 
sustained where’ the 
Board found that the 
Government knew of the 
subsurface mitigating 
water but failed to dis- 
close such information to 
bidders and that both the 
rock and the subsurface 
mitigating water encoun- 
tered differed materially 
from the contract indica- 


the 
Board finds that where 
the Government issues 
an “Extra Work Order’ 
under a “force account” 
provision for minor extra 
work not provided for 
in other pay items, at 
agreed on rates, the con- 
tractor is entitled to be 
paid for inefficiency, re- 
work costs and delay 
costs when moisture 
causes borrow material 
placed under the extra 
work order, to become 
muddy. However, the ap- 
pellant’s failure to give 
prompt notice of the 
claim under the force 
account provision caused 
the Government to order 
added pay item work, 
thus the claim must be 
reduced by the amount of 
added pay item payment_ 


1. An appeal taken by a sub- 


contractor in its own 
name is dismissed where 
the Board finds the sub- 
contractor has no stand- 
ing to invoke the pro- 
visions of the Disputes 
Clause as 2 means of 
securing an adjudication 
by the Board of the rights 
and obligations of the 
contesting parties_____- 


2. An appeal is dismissed where 


496 


the prime contractor has 
stated that nothing will 
be done to further an 
appeal taken by a sub- 
contractor in its own 
name and the Board finds 
that the action of the 
prime contractor in 
giving the Government 
written notice of a poten- 
tial claim of changed con- 
ditions by the subcon- 
tractor and any state- 
ments made by the prime 
contractor endorsing the 
potential claim at the 
time such notice was 
given are not a sufficient 
basis upon which to 
ground jurisdiction over 
the appeal__.____----- 


3. A contractor’s claim for addi- 


898 


tional costs attributed to 
the Government’s delay 
in requesting contemplat- 
ed installation services 
under a contract calling 
for the furnishing of gov- 
ernors for hydraulic tur- 
bines is dismissed for 
want of jurisdiction where 
the Board finds that the 
claim asserted is not re- 
dressable under the 
Changes clause of Stand- 
ard Form 32 (Supply 
contract) or under the 
special Suspension of De- 


1067 


Page 


119 


119 





INDEX-DIGEST 


CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
Jurisdiction—Continued 


liveries (or Services) 
clause which reserves to 
the Government the right 
to suspend services and 
preserves the contractor’s 
right to make claim there- 
for but fails to provide 
that any costs attribu- 
table to such suspension 
shall be recoverable by 
way of an adjustment to 
the contract price_____-_ 


FORMATION AND VALIDITY 
Bid Award 
1. A rejected bid in an outer 


continental shelf oil and 
gas lease sale may be 
reconsidered and accepted 
when it is in the public 
interest to do so. The 
essential elements in al- 
lowing such a reconsider- 
ation are the fairness and 
impartiality of the sale 
toward all bidders. In a 
situation where a bid was 
initially rejected as too 
low for the tract identified 
in the bid and the bidder 
immediately requests re- 
consideration because he 
intended to bid for a dif- 
ferent tract, where the 
tract number stated in 
the bid corresponds to 
the block number of the 
intended tract, where all 
other relevant data in the 
bid corresponds to the 
intended tract and only to 
the intended tract, and 
where no other person 
submitted a bid for the 
intended tract, it is proper 
to reconsider the bid to 
determine if it is in the 
public interest to accept 
the bid for the intended 


Page | 


924 
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Formalities 


1. When a federal procurement 


regulation makes an in- 
terest clause mandatory 
and the contract omits 
the clause, it is incorpo- 
rated under the Christian 
doctrine.__....-------- 


PERFORMANCE OR DEFAULT 
Compensable Delays 


1. When the 


2. An 


Government is 
obligated to provide the 
requisite surveying and 
staking services on a 
project the contractor is 
entitled to compensation 
for delays caused directly 
by the Government’s fail- 
ure to have sufficient 
surveying and _ staking 
performed or caused di- 
rectly by erroneous sur- 
veying and staking_-_---- 
order to build a curved 
wall was a constructive 
change outside change 
order #1 which was for a 
straight wall. Thus, the 
claim for extra costs for 
curved construction and 
for stand-by time caused 
by the Government delay 
in staking wall is com- 
Pensaple S232 of So 


Inspection 
1. Where a transformer failed 


shortly after being placed 
in service and the con- 
tractor acted promptly 
after notice to return the 
transformer to the fac- 
tory for repairs at no 
cost to the Government, 
the Board held that the 
Government could not in- 
voke provisions of the 
inspection clause of the 
contract relating solely 
to correction of defects 
at the point of installa- 
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Supension of Works—Continued 
Page , 


Page 
tion to charge the con- want of jurisdiction where 
tractor with the costs of the Board finds that the 
removing and _ reinstal- claim asserted is not re- 
ling the transformer_-_-_- 164 dressable under’ the 

2. The Government failed to Changes clause of Stand- 

show that a rejected wall ard Form 32 (Supply 

did not conform to the Contract) or under the 

plans and specifications. 829 special Suspension of De- 

Release and Settlement liveries (or Services) 

1. Where cattle are admitted to claner., wale mee es so 

an allotment at the be- the Government basis night 

winding of the vena eres- to suspend services wore 

ing weeada but? petor? to preserves the contractor 8 

the issuance of a license right to make claim there- 

for that season, and pay- for, hat, faiie, to yennide 

ment is later made by a that, any, costs a 

check which recites that able to such suspension 

it is “payment in full for ie oe a4 

1975 grazing fee,’ the beagles rial cama ay 
Bureau of Land Manage- the contrast price... - 


ment may properly de- 
posit the check, allotting 1 


Waiver and Estoppel 


. Upon reconsideration, the 





part of the proceeds for 
the grazing license for the 
rest of the season, and 
deposit the remainder of 
the proceeds in a suspense 
account pending resolu- 
tion of the trespass. Such 
action indicates that the 
check was not accepted 
in settlement of the tres- 
pass damages, and cash- 
ing the check does not 
constitute an accord and 
satisfaction of the tres- 
pass damages_____-----_ 


Suspension of Work 
1. A contractor’s claim for addi- 


tional costs attributed to 
the Government’s delay 
in requesting contem- 
plated installation serv- 
ices under a_ contract 
calling for the furnishing 
of governors for hydraulic 
turbines is dismissed for 


476 


Board finds that where 
the Government issues an 
“Extra Work Order’ un- 
der a ‘force account” 
provision for minor extra 
work not provided for in 
other pay items, at agreed 
on rates, the contractor is 
entitled to be paid for 
inefficiency, rework costs 
and delay costs when 
moisture causes borrow 
material placed under the 
extra work order, to be- 
come muddy. However, 
the appellant’s failure to 
give prompt notice of the 
claim under the force ac- 
count provision caused 
the Government to order 
added pay item work, 
thus the claim must be 
reduced by the amount 
of added pay item pay- 
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CONVEYANCES 
GENERALLY Page 


ENDANGERED SPECIES ACT OF 
1978—Continued 
SECTION 7—Continued 


1. Extrinsic evidence may be fe a ‘ 
: 5 Critical Habitat—Continued 


used to make definite the 


description in a private 
deed which contains a 


eliminate, the adverse 
impacts of the project 


latent ambiguity, either upon critical habitat____- 403 
to determine actual or Mitigation 

color of title. Therefore, 1. A federal agency’s respon- 

a color of title claimant sibility to insure against 

may introduce extrinsic critical habitat modifica- 
evidence to establish tion or destruction cannot 
whether the deeds in her be satisfied with the adop- 

chain of title were based tion of project modifica- 

upon plats, records and tions which ameliorate 

other documents which and reduce, but do not 

can be read together with eliminate, the adverse 

the deeds as creating a impacts of the project 

color of title beyond the upon critical habitat__.. 403 


actual title shown on an 
official federal survey 


2. Where a corporation allegedly 


acquired a group of un- 
patented mining claims, 
but the instruments oi 
conveyance and the ab- 
stract of title are subject 
to various objections by 
the Government’s title 
examiner, which the cor- 
poration finds are difficult 
or impossible to cure, the 
corporation nonetheless 
may receive a patent to 
the claims pursuant to 
the Act of July 9, 1870 
(R.S. §2332; 30 U.S.C. 
§38 (1970)), by demon- 
strating its qualifications 


ENVIRONMENTAL POLICY ACT 
(See also National Environmental Policy 


276 Act of 1969.) 


1. When parties are to offer 


evidence as to costs, to 
a mining claimant, of 
measures required by 
statute or regulation to 
mitigate environmental 
impact from development 
of a mine, it would be 
helpful for 2 Government 
contestant to assist an 
intervening state govern- 
ment and the claimant 
in computation of such 
costs; however, under 
42 U.S.C. § 4332 (1970), 
an environmental impact 
statement is not required 
prior to the nondiscre- 


under that Act__...--__- 991 tionary federal action of 
issuance of a mineral 
ENDANGERED SPECIES ACT OF 1973 i re ese 
eet ESTOPPEL 


Critical Habitat 


1. A lessee of the water from a 
1. A federal agency’s responsibil- 





ity toinsure against criti- 
cal habitat modification 
or destruction cannot be 
satisfied with the adop- 
tion of project modifica- 
tions which ameliorate 
and reduce, but do not 


well owned by the federal 
government, who agrees 
that his use of the water 
will not be used as a basis 
for obtaining a perman- 
ent water right and who 
nevertheless proceeds to 
try to obtain a water right 








ESTOPPEL—Continued 


in state court based on 
that use, will be estopped 
from asserting any result- 
ing decree of the state 
court for any purpose-___ 


EVIDENCE 
GENERALLY 


1. Extrinsic evidence may be 
used to make definite the 
description in a private 
deed which contains a 
latent ambiguity, either 
to determine actual or 
color of title. Therefore, 
a color of title claimant 
may introduce extrinsic 
evidence to establish 
whether the deeds in her 
chain of title were based 
upon plats, records and 
other documents which 
can be read together with 
the deeds as creating a 
color of title beyond the 
actual title shown on an 
official federal survey 


2. When 33 percent of the avail- 
able forage in a grazing 
allotment is on federal 
land and the remainder 
is on private land, it is 
appropriate to find that 
33 percent of the forage 
consumed by cattle 
throughout the allotment 
was federal forage, in the 
absence of evidence to 
the contrary__________- 

BURDEN OF PROOF 

1. After holding a hearing pur- 
suant to the Administra- 
tive Procedure Act, an 
Administrative Law 
Judge may properly find 
that a person has com- 
mitted a grazing trespass 
if that finding is in 
accordance with and sup- 
ported by reliable, pro- 
bative, and substantial 
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Page °EVIDENCE—Cntinued 
BURDEN OF PROOF—Continued Page 
evidence. Because a graz- 
ing trespass proceeding 
is not a criminal proceed- 

88 ing, it need not be proved 
beyond a reasonable 
doubt that a particular 
individual committed 
the trespass___________ 475 

2. The Government has the 
burden of proof that the 
contractor failed to de- 
liver the goods. The con- 
tractor has the burden 
of proof that its failure 
was excusable. Where the 
only evidence of excus- 
ability was a letter from 
the contractor saying that 
it was delayed by delays 
in procurement of com- 
ponents and unexpectedly 
slower rates of system 
checkout and _ software 
debugging, the contractor 
has not carried its burden 
of proof of excusability 
and the appeal is denied. 917 

PRESUMPTIONS 


1. One challenging the accuracy 
of an appraisal of water 
based on _ fair-market 
value must show by sub- 
stantial evidence the na- 
ture of the alleged error; 
where the appraisal has 
been conducted in ac- 
cordance with generally 
accepted appraisal prin- 

475 ciples, allegations of error 
unsupported by evidence 
will be given little weight_ 87 
SUFFICIENCY 

1. In a contest of a patent ap- 
plication for a lode mining 
claim, the Board of Land 
Appeals may remand the 
case for further hearing 
to complete the record 
regarding the (1) avail- 
ability and expense of 
necessary financing, land 


276 
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and water (2) the ex- 
pense of labor, and (3) 
the expense of compliance 
with environmental pro- 
tection laws___--------- 


2. After holding a hearing pur- 


suant to the Administra- 
tive Procedure Act, an 
Administrative Law 
Judge may properly find 
that a person has com- 
mitted a grazing trespass 
if that finding is in ac- 
cordance with and sup- 
ported by reliable, pro- 
bative, and substantial 
evidence. Because a graz- 
ing trespass proceeding is 
not a criminal proceed- 
ing, it need not be proved 
beyond a_ reasonable 
doubt that a particular 


INDEX-DIGEST 


FEDERAL COAL MINE HEALTH AND 


Page 


Hearings 
Amendments to Pleadings 


1. The Interior Board of Mine 


283 


APPEALS 


Operations Appeals will 
not overturn a procedural 
ruling by an Administra- 
tive Law Judge disallow- 
ing an amendment to a 
pleading unless the record 
manifests an abuse of 
discretion by showing 
such ruling to have a 
clear prejudicial effect 
upon the objecting party - 


Generally 


1. The filing of a timely notice 


individual committed the. 


trespass 05 aso le. 


FEDERAL COAL MINE HEALTH 
SAFETY ACT OF 1969 
ADMINISTRATIVE PROCEDURE 


Appeals 


1. Ina civil penalty proceeding, 


where an Administrative 
Law Judge applies an 
amended version of a 
mandatory standard al- 
leged to have been vio- 
lated in lieu of the version 
in effect at the time the 
citation was issued, he 
errs, and where he has 
made all of the basic 
findings necessary to 
apply the correct version 
of the pertinent manda- 
tory standard to the 
facts, the Board may so 
apply the correct stand- 
ard in the interests of 
saving time and expense, 
rather than remanding. 
30 U.S.C. §819 (1970); 
43 CFR 4.603, 4.605, 
A.GUOWD) ncnccun cuca sede 


475 


AND 


of appeal stays the effect 
of an initial decision by 
an Administrative Law 
Judge by operation of 
law, preventing it from 
becoming final, but such 
a stay is not a restraint 
on further enforcement 
action by MESA based 
upon the notice of viola- 
tion or order of with- 
drawal under review. 43 
CFR 4.594_....-.....-- 


Penalties 
1. Where the record shows that 


the Administrative Law 
Judge has taken into con- 
sideration all relevant 
mitigating factors sup- 
ported by the evidence, 
and has fixed the amount 
of the penalty accord- 
ingly, in the absence of a 
showing of an abuse of 
discretion on his part, 
the Board on appeal will 
not further modify the 
penalty assessed_.___--- 


APPLICATIONS FOR REVIEW 
Investigations 
1. In the circumstances of a 


given case, an ,Admin- 
istrative Law Judge may 


SAFETY ACT OF 1969—Continued 
ADMINISTRATIVE PROCEDURE—Continued 


Page 


100 


124 


202 
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FEDERAL COAL MINE HEALTH AND ~ FEDERAL COAL MINE HEALTH AND 
SAFETY ACT OF 1969—Continued 
ENTITLEMENT OF MINERS 
Compensation 
Generally 


1. A claim for compensation 


SAFETY ACT OF 1969—Continued 
APPLICATIONS FOR REVIEW—Continued 
Investigations—Continued Page 
properly rule that a hear- 
ing, by itself, is sufficient 
to satisfy the requirement 
of sec. 105 of the Act that 
the Secretary shall cause 
an investigation to be 
made as he deems appro- 
plates. 36 pea o3hcy k= 394 


DISCRIMINATION 
Filing Period 
1. The 30-day period in sec. 
110(b)(2) of the Act for 
the filing of an applica- 
tion for review of alleged 
discriminatory conduct 
is a statute of limitations 
and is therefore an affirm- 
ative defense which is 
waived if not timely 
raised. 30 U.S.C. § 820 
(b) (2) (1976)... 2 877 


Intention 

1. Any miner seeking relief from 
alleged discriminatory 
conduct in retaliation 
for a safety complaint 
who has not directly re- 
ported to the Secretary or 
his authorized representa- 
tive must show that it was 
his intention to contact 
the federal authorities 
before the protection of 
the Act is invoked_______ 877 


Scope of Review 
1. A finding that an operator 
violated mandatory safe- 
ty standards is irrelevant 
in a proceeding brought 
by a miner pursuant 
to sec. 110(b)(1) of the 
Act. 30 U.S.C. §820(b) (1) 


2. 


A 


under sec. 110(a) for 
miners idled by a with- 
drawal order issued under 
sec. 104(a) of the Act is 
sustainable only as to 
those miners specifically 
withdrawn from the mine 
or an area of the mine by 
the terms of the with- 
drawal order as issued-__- 
claim for compensation 
under sec. 110(a) at the 
rate allowable for with- 
drawal orders issued for 
an unwarrantable failure 
to comply with a manda- 
tory standard is not sus- 
tainable where such claim 
is predicated upon an 
imminent danger with- 
drawal order issued under 
sec. 104(a) of the Act_-_- 


Good Faith 
1. Any miner seeking relief from 


an allegedly discrimina- 
tory discharge or refusal 
to rehire in retaliation for 
a safety complaint to the 
Seeretary or his author- 
ized representative and a 
refusal to work must show 
as part of his prima facie 
ease that his complaint 
was based upon a good 
faith belief that there was 
a dangerous condition or 
NOS CI OUND i sits percep Saloni 


EVIDENCE 


Credibility of Witnesses 
1. In the absence of a clear and 


convincing showing of 
prejudicial error, a 
Judge’s findings as to 
witnesses’ credibility will 
not be disturbed on ap- 


Page 


336 
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SAFETY ACT OF 1969—Continued SAFETY ACT OF 1969—Continued 
EVIDENCE—Continued MANDATORY SAFETY STANDARDS 


Prima Facie Case Page Accumulations of Combustible Ma- 
1. The mere showing by MESA terials 
that a methane monitor Generally Page 
was not set to indicate a 1. The phrase “shall be cleaned 


INDEX-DIGEST 





true reading does not in 
itself prove a prima facie 
violation under 30 CFR 
75.313 in that the terms 
“operative” and “prop- 
erly maintained” refer to 


up and not permitted to 
accumulate’’ encompasses 
but one act of violation 
of the safety standard 
set forth in sec. 304(a) 
of the Act an in 30 


the functional properties CFR 75.400_--.-------- 459 
of the monitor and not Congressional Purpose 
its calibration which is 1. The Congressional purpose of 
encompassed within the the safety standard con- 
term “frequently tested”. 919 keine in sec. wee) = 
the Act was to minimize, 
HEARINGS rather than eliminate, the 
Admissibility of Evidence inevitable accumulations 
1. When an_ inspector-trainee of combustible materials 
observes conditions and in active workings of coal 
practices in a mine rele- mines so that they would 
viint es motes Se bier be unlikely to contribute 
issued under the Act by to coal mine Bre Bink Oe 
* ; agate coal mine explo- 
an inspector, the former’s piace SEO VERT ORT 456 
peepee dive regen there. Coal Mine Operator Responsibility 
to is not inadmissible on : ; 
choianeiond Chat lhe ie not 1. At least three specific obliga- 
3 tions are imposed upon 
an authorized representa- coal mine operators by 
tive of the Secretary..... 394 the provisions of sec. 
IMMINENT DANGER 304(a) of the Act and 30 
Extent of Withdrawal CFR 75.400: (1) to inau- 
1. In the review of a withdrawal gurate and maintain reg- 
order issued under sec. pres ee is ep 
S0tia), the tnconiiatency combustible materials 
3 ; that inevitably accumu- 
between an inspector’s late as a result of ordinary 
finding of imminent dan- and routine mining oper- 
ger and his failure to ations; (2) to clean up as 
withdraw men from one promptly after discovery 
of the areas logically as reasonable, extraor- 
affected thereby, should dinary accumulations of 
not be relied on directly combustibles resulting 
to find that no immiment from such incidents as 
danger existed but it is roof falls, belt breakage, 
not improper to rely on and haulage accidents; 
that inconsistency indi- and (8) to diligently pur- 
rectly in determining the sue prompt discovery of 
inspector’s credibility at such accumulations in 
the hearing-~-.-.-.-.-. 332 active workings.......... 459 
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SAFETY ACT OF 1969—Continued SAFETY ACT. OF 1969—Continued 
MANDATORY SAFETY STANDARDS—Continued MANDATORY SAFETY. STANDARDS—Continued 
Accumulations of Combustible Ma- Accumulations of Combustible Ma- 
terials—Continued +. terials—Continued 
Eiements of Proof Page Violations Page 


1. The elements of proof 1. The mere presence of a de- 





required to establish a 
violation. of the safety 
standard under sec. 
304(a) of the Act, or 30 
CFR 75.400, are: (1) that 
an accumulation of coal 
dust, float coal dust de- 
posited on rock dusted 


posit or accumulation of 
coal dust, float coal dust, 
loose coal or other com- 
bustible materials in 
active workings in a coal 
mine is not, by itself, a 
violation of sec. 304(a) of 


' the Act or 30 CFR 75.- 


surfaces, loose coal, or OUOa) eee a Lis, 460 
other combustible mate- 2. Where a large accumulation 
rials existed in the active of combustible material 
workings of a coal mine; was present in the 
(2) that the coal mine op- active workings of a coal 
erator was aware, or, by mine, consisting mostly 
the exercise of due dili- of spillage caused by a 
gence, should have been defective beltline, and the 
aware of the existence of coal mine operator, with- 
such accumulation; and in a reasonable time 
(3) that the operator after discovery,  dis- 
failed to clean up such patched a sufficient num- 
accumulation, or under- ber of mine personnel to 
take cleanup, within a promptly clean up the 
reasonable time after dis- accumulation, the, opera- 
: tor did not permit the 
covery, or after discovery accumulation, and thus, 
should have been made... 460 did not violate the safety 
Reasonable Time standard of sec. 304(a) of 
1. What constitutes a “reason- the Act or 30 CFR 75.- 
able time” within which oe pe Es re a 460 
an operator may clean up Methane Accumulations 
an accumulation after dis- 1. Neither the Act nor the regu- 
covery, in order to avoid lations provides that the 
violation of sec. 304(a) of mere presence of methane 
the Act, or 30 CFR gas in excess of 1.0 vol- 
75.400, depends upon a ume per centum is per 
case-by-case evaluation se a violation... -- ------ 919 
of the likelihood of the Protective Equipment 
spillage to contribute to 1. Under 30 CFR 77.403, 36 FR 
a mine fire or to propa- 9364 (May 22, 1971), an 
gate an explosion. Factors operator was obliged to 
to be considered include provide front-end loaders 
with roll protection, con- 
the mass, extent, com- diti 
ate a itioned, however, on 
bustibility, and volatility there being a necessity 
of the accumulation, as therefor, and when there 
well as its proximity to was only an extremely 
an ignition source...__-- 460 slight chance of roll over, 








there was no such neces- 
sity and accordingly no 
obligation to do so_.____ 


Roof Contro! 
1. A violation of 30 CFR 75.200 


is established where it is 
shown that an operator 
failed to comply with the 
provisions of its approved 
roof control plan in that 
the roof bolting pattern 
prescribed therein was 
destroyed by loosening 
two roof bolts for use as 
cable anchors-_ ~~ -_____- 


Ventilation Plan 
1. Evidence of failure by an 


operator to comply with 
the provisions of its ap- 
proved ventilation plan 
constitutes a violation of 
30 CFR 75.316________- 


modify the application of 
the mandatory — safety 
standard requiring that 
self-propelled electric face 
equipment be equipped 
with canopies or cabs 
(30 CFR 75.1710-1), a 
coal mine operator proves 
that the state of relevant 
mining operational condi- 
tions varies from time to 
time and does not remain 
static, it is error for the 
Administrative Law 
Judge to grant relief on 
the basis of the state of 
such conditions at a par- 
ticular point in time or at 
a particular operating lo- 
cation in the mine in 
disregard of the varia- 
bility of those conditions. 
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Page 


103 


470 


470 


MODIFICATION OF APPLICATION OF MANDA- 
TORY SAFETY STANDARDS 


Generally 
1. Where, in a proceeding to 





mining sections with min- 
ing heights above 56 
inches where the Petition 
for Modification prayed 
for relief only in sections 
where the mining height 
is 56 inches or less 


3. It is error for the Judge to 


deny all relief that is 
requested where the evi- 
dence of record will per- 
mit the granting of some 


Burden of Proof 
1. Where an operator has estab- 


lished a prima facie case 
of diminution of safety, 
the issue of the availability 
of technology which 
would allow compliance 
with a mandatory safety 
standard without a dimi- 
nution of safety is an 
affirmative defense avail- 
able to the Mining En- 
forcement and Safety 
Administration, and it is 
not necessary for the 
operator to prove that no 
such technology exists in 
order to prevail______-_ 


NOTICES OF VIOLATION 
Reportable Accidents 
1. The unintentional covering 


by intentional roof fall 
of a continuous mining 
machine during pillar 
mining constitutes a re- 
portable accident pursu- 
ant to sec. 103(e) of the 
Act, as implemented by 
30 CFR 80.1(b) (10) --_- 


Sufficiency 


is improper to cite a 
general regulation gov- 
erning ventilation plans 
where the alleged viola- 





FEDERAL COAL MINE HEALTH AND FEDERAL COAL MINE HEALTH AND 

SAFETY ACT OF 1969—Continued 
MANDATORY SAFETY STA VDARDS—Continuei 
Protective Equipment—Continued 


SAFETY ACT OF 1969—Continued 
MODIFICATION OF APPLICATION OF MANDA- 
TORY SAFETY STANDARDS—Continued 


Generally—Continued 
2. It is error to grant relief in 


Page 


208 


209 


208 


826 
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FEDERAL COAL MINE HEALTH AND -FEDERAL COAL MINE HEALTH AND 
SAFETY ACT OF 1969—Continued SAFETY ACT OF 1969—Continued 
NOTICES OF VIOLATION—Continued PEN ALTIES—Continued 
Sufficiency—Continued Page Negligence Page 
tion is based solely on an 1. An operator can be liable for 
excessive accumulation of a civil penalty under sec. 
methane gas___________ 919 109 of the Act even 
PENALTIES though there is no show- 
anpials ing of negligence on his 
part. Negligence is con- 
sidered solely in deter- 
mining the amount of the 
Penaity oo 111 


Procedure of Assessment 
1. A technical defect in the 


1. In a sec. 109 de novo pro- 
ceeding, an Administra- 
tive Law Judge may 
determine an amount of 
civil penalty for viola- 
tions charged and found 





to have occurred higher 
than that proposed by 
the MESA Assessment 
Office for such violations 
where such determination 
is based upon considera- 
tion of the statutory 


assessment process does 
not affect the jurisdiction 
of an Administrative Law 
Judge and, in the absence 
of prejudice to a party, 
may be cured by an 
amendment to the peti- 


criteria and _ findings enki S23. LL OS eel u 202 
which justify his assess- REGULATIONS 
memtdlocil Jose wt. 100 Generally 
Elements of Proof An operator’s failure to notify 
1. Although the fact of violation MESA immediately of a 
of a mandatory health or gas ignition, in accord- 
safety standard by a ance with 30 CFR 80.11, 
corporate. coal mine constitutes a violation of 
operator is a necessary sec. 103(e) of the Act 
element of proof, such (30 U.S.C. §813(e) 
proof is not legally re- (1970). iL ase 1003 
quired to be established REVIEW OF NOTICES AND ORDERS 
in 2 reese or imc Generally 
bi Pages sie ae 1. In a proceeding for review of 
pecigi Jit. a sec. 104(c)(2) order of 
dition precedent to insti- withdcowal,: the. validity. 
7 ; ? , 
jue 8 % Brcceeding substantive or _ proce- 
against an agent of such pee eaheaes 
operator under sec. 109(c) Pere ‘ om = “ a 
of the Act. 30 U.S.C. 2 order Of \with- 
§ 819(c) (1970)__-______ 960 drawal we - we = 
’ m e deci 
Existence of Violation a acne a icrines 
Generally 
dA |" EE Fes 488 
1. A violation of 30 CFR 75.805 eof tee Ths 127m 
16 ‘ebbaliNielied whers:i€ is 2. The erroneous and inarticu- 
shown that Miller plugs late comprehension of the 
connectors of the see standard for Wawatrant- 
phase variety, are being able failure by the a ated 
employed on high-voltage inspector does not preju- 
electrical equipment-_-_-- 202 dice the operator where 
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REVIEW OF NOTICES AND ORDERS—Con. 
Generalily—Continued Page 
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FEDERAL COAL MINE HEALTH AND 


SAFETY ACT OF 1969—Continued 
WITHDRAWAL ORDERS-—Continued 
Specificity—Continued Page 


the facts as found sup- 
port a conclusion of un- 
warrantable failure using 


sec. 104(e) requirement 
that orders issued con- 
tain a detailed descrip- 


the proper standard__.-_-_ 489 tion of such conditions 
TEMPORARY RELIEF or practices demand that 
Generally such an orderbe vacated. 454 


Unwarrantable Failure 
1. The misfeasance of a preshift 


1. Temporary relief from the 
effect of a notice of viola- 


tion issued under sec. 
104(b) in the form of an 
order by the Board re- 
straining MESA from is- 
suing an order of with- 
drawal thereunder during 
the pendency of a review 


examiner in failing to 
detect the existence of a 
violation of the Act may 
be imputed to the opera- 
tor so as tosupport a con- 
clusion of unwarrantable 
failure on the operator’s 


proceeding pursuant to partiucoabiucauule 489 
sec. 105 of the Act is ex- 
pressly barred as a matter 
of law. 30 U.S.C. § 815(d) 


FEDERAL EMPLOYEES AND OFFICERS 
GENERALLY 


(1970), 48 CFR 4.572... 124 1. It is not the responsibility of 
UNWARRANTABLE FAILURE Bureau of Land Manage- 
Generally ment employees to de- 


cipher ambiguous bids for 
outer continental shelf 
oil and gas leases in order 
to save the bidder from 
the consequences of his 
own negligence. A ‘bid 
which was apparently in- 
tended for one tract and 
contains data appropriate 
for that tract, but identi- 
fies a different tract as the 
subject of the bid, is prop- 
erly considered, and re- 
jected as too low, for the 


1, The phrase unwarrantable 
failure to comply means 
the failure of an operator 
to abate a condition or 
practice constituting a 
violation of a mandatory 
standard it knew or 
should have known 
existed, or the failure 
to abate such a condition 
or practice because of a 
lack of due diligence, or 
because of indifference or 
lack of reasonable care. 


30 U.S.C. § 814(c) identified tract.....___ 114 
(1970)_2.-~ 2. 2<2L-2---- 127 FEDERAL LAND POLICY AND MANAGE- 
WITHDRAWAL ORDERS MENT ACT OF 1976 
Specificity GENERALLY 


1. Where a sec. 104(a) with- 1. Under sec. 402(c) of the Fed- 





drawal order fails to give 
any description of the 
conditions or practices 
assertedly creating the 
alleged imminent danger, 
the various portions of 
the Act relating to the 


eral Land Policy and 
Management Act of 1976, 
43 U.S.C.A. § 1752(c) 
(West Supp. 1977), the 
holder of an _ expiring 
grazing lease receives 
first priority for the new 
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Continued 


FEDERAL LAND POLICY AND MAN- 
AGEMENT ACT OF 1976—Continued 





GENERALLY 
1. Where there is a final admin- 


istrative determination of 
the assessment of dam- 
ages for a grazing tres- 
pass by a licensee, no 
license or permit should 


254-916—78——-8 


3. Where there is a final ad- 


ministrative determina- 
tion of the assessment of 
damages for a grazing 
trespass by a licensee, 
no license or _ permit 
should thereafter be is- 


GENERALLY—Continued Page ° GENERALLY—Continued Page 
lease if the requirements thereafter be issued or 
of sec. 402(c) are met. renewed until payment 
Therefore, a conflicting of the assessed amount... 475 
applicant is properly de- 2. Under the Supremacy Clause, 
nied the lease where the U.S. Const., art. VI, 
renewal applicant meets cl. 2, federal laws, in- 
those requirements-__- -- 875 cluding federal grazing 
GRAZING LEASES regulations, override con- 
GENERALLY flicting state laws with 
1. Under sec. 402(c) of the Fed- r= sane pened gow apalllina 
eral Land Policy and ADMINISTRATIVE LAW JUDGE 
Management Act of 1976, 1. Administrative hearings re- 
43 U.S.C.A. § 1752(c) quired in grazing tres- 
(West Supp. 1977), the pass cases are not an 
holder of an _ expiring unlawful exercise of judi- 
grazing lease receives first cial power and meet con- 
priority for the new lease stitutional requirements 
if the requirements of sec. and the standands of the 
402(c) are met. There- Administrative Proce- 
fore, a conflicting appli- dure Act. The constitu- 
cant is properly denied tional requirement of due 
the lease where the re- process is not violated 
newal applicant meets merely because an Ad- 
those requirements-_-_. _- 875 ministrative Law Judge 
is employed by the De- 
1. Under dec.) 402(¢): inf: the partment of the Interior. 476 
Federal Land Policy and TRESPASS 
Management Act of 1976, 1. One who grazes livestock in 
43 U.S.C.A. § 1752(c) a grazing allotment with- 
(West Supp. 1977), the out authorization prior 
holder of an _ expiring to the issuance of a 
grazing lease receives first license commits a grazing 
priority for the new lease OO Nets 475 
if the requirements of 2. Under existing regulations, 
sec. 402(c) are met. where a grazing trespass 
Therefore, a conflicting is not clearly willful, 
applicant is properly damages are to be com- 
denied the lease where puted at the rate of $2 
the renewal applicant per AUM of federal for- 
meets those require- age consumed or the 
memes 1 Veit S50s" 875 commercial rate, which- 
GRAZING PERMITS AND LICENSES ever is greater___..--~-- 475 
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GRAZING PERMITS AND LICENSES— 


Continued 
TRESPASS—Continued 


sued or renewed until 
payment of the assessed 


4. When 33 percent of the 


available forage in a 
grazing allotment is on 
federal land and the re- 
mainder is on private 
land, it is appropriate to 
find that 33 percent of 
the forage consumed by 
cattle throughout the al- 
lotment was federal for- 
age, in the absence of 


evidence to the con- 
WA nota c oe eee mee 
5. Pursuant to the Property 


6. There 


Clause of the U.S. Const. 
art. IV, $3, cl. 2, Congress 
has enacted the Taylor 
Grazing Act, 43 U.S.C. 
§315 et seg. (1970), and 
other statutory authority 
which empower the Secre- 
tary of the Interior to 
define what conduct con- 
stitutes a grazing trespass 
and to determine whether 
or not an individual has 
committed a trespass - __ - 
is no constitutional 
right to ajury trial in an 
administrative proceeding 
such as a grazing tres- 
pass hearing_________-~- 


7. Administrative hearings re- 


quired in grazing trespass 
cases are not an unlawful 
exercise of judicial power 
and meet constitutional 
requirements and the 
standards of the Admin- 
istrative Procedure Act. 
The constitutional re- 
quirement of due process 
is not violated merely be- 
cause an Administrative 
Law Judge is employed 
by the Department of the 
PMUEHON.... 022 -2525== 
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Continued 


Page 


. TRESPASS—Continued 


8. Where cattle are admitted to 


475 


475 


475 


an allotment at the begin- 
ning of the usual grazing 
season but prior to the 
issuance of a license. for 
that season, and payment 
is later made by a check 
which recites that it is 
“payment in full for 1975 


grazing fee,” the Bureau. 


of Land Managemént 
may properly deposit the 
check, allotting part’ of 
the proceeds for the graz- 
ing license for the rest of 
the season, and deposit 
the remainder of the pro- 
ceeds in @ suspense ac- 
count pending resolution 
of the trespass. Such ac- 
tion indicates that the 
check was not accepted in 
settlement of the tres- 
pass damages, and cash- 
ing the check does not 
constitute an accord and 
satisfaction of the tres- 
pass damages-_--------- 


HEARINGS 


GRAZING PERMITS AND LICENSES— 


Page 


476 


(See also Administrative Procedure, 


Federal 


Coal Mine Health and 


Safety Act of 1969, Grazing Permits 
and Licenses, Indian Probate, Min- 
ing Claims, Multiple Mineral De- 


476 


Surface Resources Act.) 
1. After holding a hearing pur- 


suant to the Administra- 
tive Procedure Act, an 
Administrative Law 
Judge may properly find 
that a person has com- 
mitted a grazing trespass 
if that finding is in ac- 
cordance with and sup- 
ported by reliable, 
probative, and substan- 
tial evidence. Because a 
grazing trespass  pro- 
ceeding is not. a criminal 
proceeding, it need not 


velopment Act, Rules of Practice, 








HEARINGS—Continued 
“be proved beyond a rea- 
sonable doubt that a 
particular individual 
committed the trespass__ 
2. There is no constitutional 
right to a jury trial in an 
administrative proceed- 
ing such as a grazing 
trespass hearing_-______ 
3. Administrative hearings re- 
quired in grazing trespass 
cases are not an unlawful 
exercise of judicial power 
and meet constitutional 
requirements and _ the 
' standards of the Admin- 
istrative Procedure Act. 
The constitutional re- 
quirement of due process 
is not violated merely be- 
cause an Administrative 
Law Judge is employed 
by the Department of 
the Interior___._____-__ 


INDIAN LANDS 

(See also Indian Probate.) 

GENERALLY 

1. The Department ofthe In- 
terior does not have the 
‘authority to modify a 
statute ratifying an agree- 
ment with an Indian 
tribe on the grounds of 
fraud or coercion in the 
execution of the agree- 


CEDED LANDS 

1. The Agreement .of Dec.. 4, 
1893, between the Yuma 
(now Quechan) Indians 
and. the United States, 
ratified in sec. 17 of the 
Act of Aug. 15, 1894, was 
an absolute, present ces- 
sion of any and all in- 
terests of the Indians to 
the nonirrigable lands in 
the Fort Yuma Indian 
Reservation created by 
Executive Order of Jan. 9, 


INDEX-DIGEST 


Page INDIAN LANDS—Continued 
e CEDED LANDS—Continued 


2. Sec. 25 of the Act of Apr. 21, 


475 


476 


1904, which authorized 
the application of the 
Reclamation Act of 1902 
to the Yuma Indian Res- 
ervation, did not repeal 
by implication sec. 17 of 
the Act of Aug. 15, 1894, 
which provided for the 
cession, reclamation and 
allotment of the Reser- 
vation, and is in no way 
inconsistent with the 
TOC AC GS ons took 


3. Assuming that the Act of 


476 


Aug. 15, 1894, was a con- 
ditional rather than an 
absolute cession by the 
Yuma (now Quechan) 
Irdians of their rights to 
the nonirrigable lands in 
the Fort Yuma Indian 
Reservation, all material 
conditions on the part of 
of the United States were 
met, and the cession has 
Géeutred_ 2) 12h. 


4. The administrative treatment 


of iand as_ reservation 
land under the jurisdic- 
tion of the Bureau of 
Indian Affairs for many 
purposes is not dispositive 
of the status of the land 
in the face of clear legisla- 
tion demonstrating that 
it was absolutely ceded, 
even without conflicting 
administrative treatment 
of the lands as public 
domain or under the 
jurisdiction of the Re- 
clamation Service. The 
Department has_ the 
authority to resolve dis- 
putes and correct errors 
in the status of lands 
within its jurisdiction -- 


1081 


Page 
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INDIAN 
GRAZING 


LANDS—Continued 


Appeals 
Generally 


J. A person who has no interest 


Sales 


that would be adversely 
affected by the outcome 
of an appeal is not an 
interested party and serv- 
ice of an appeal on such 
person is not necessary 
under 25 CFR 2.11(a)__- 


Generally 


1. Submission of more than one 


bid on any one unit by 
any given bidder is con- 
sidered proper unless pro- 
hibited by the sale terms_ 


LEASES AND PERMITS 
Oil and Gas 


1. Oil 


and gas produced from 
leases of Fort Peck tribal 
lands cannot be taxed 
by the State of Montana_ 


RESERVATION BOUNDARY 


1. One 


e boundaries of a reserva- 
tion are established, 
neither the boundaries 
nor title to tracts within 
them can be altered or 
abolished without a clear 
statement of Congres- 
sional intent to do so_-_- 


RIGHTS-OF-WAY 


1. It 


was not error for the 
administrative law judge 
to interpret ambiguous 
provisions of the subject 
right-of-way as if they 
were agreed to in an 
easement by contract 
through consideration of 
the intentions of the 
parties. If the easement 
was created by Federal 
grant, intentions of the 
parties could still be 
examined to resolve am- 
biguous language-_.-_--_- 


2. The intention of the parties 


was that appellant would 
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INDIAN LANDS—Continued 
RIGHTS-OF-WAY—Continued 


Page 


consummate a lease of 
tribal tidelands as a condi- 
tion to receiving the grant 
of a right-of-way over the 
tidelands___---...----- 


3. Appellant was required to 


439 


439 


complete a lease of tribal 
tidelands before it could 
subject them to public 
use. The foremost con- 
dition of the right-of-way 
grant was that the public 
not have access to tribal 
tidelands before a shell- 
fish protection plan could 
be incorporated in a 
lease of the tidelands- -- 


4. There was an unauthorized 


opening of the right-of- 
way by appellant before 
completion of a tidelands 
lease agreement. -.---- 


5. Appellant was required to 


72 


make improvement on 
the right-of-way before it 
could be opened to the 


public. The Bureau of 
Indian Affairs was en- 
titled to cancel the 


right-of-way grant in ac- 
cordance with 25 CFR 
161.20(a) when appellant 
violated this condition. - 


TAXATION ; 
1. The taxation proviso con- 


tained in 25 U.S.C. §398 
(1970) does not apply to 
leases entered into under the 
1938 Mineral Leasing Act 
(25 U.S.C. §§396a-396f 
(1970)). States cannot tax 
the production of oil and 
gas from such leases-_ --_--_ 


TRIBAL RIGHTS IN ALLOTTED LANDS 
1. A statutory option held by 


939 


the Tribe to take such in- 
terests in lands which 
pass to specific heirs or 
devisees who are not 
enrolled members of the 
Tribe does not vest any 


Page 
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939 


939 


939 


905 
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INDIAN LANDS—Continued 
TRIBAL RIGHTS IN ALLOTTED 


INDIAN PROBATE— Continued 
DETERMINATION OF HEIRS BY 


LANDS—Continued Page : WAIVER OR AGREEMENT—Continued Page 
rights in said interests quishment of her in- 
until payment by the herited interest of a de- 
Tribe of the fair-market ceased Indian’s trust es- 
value as determined by tate can be given no 
the Administrative Law effect. Nor can such an 
Judge, after hearing if de- instrument be the basis 
manded, plus unpaid in- for a compromise settle- 
terest: - 2. . S20 E. fee: 854 ment pursuant to 43 CFR 

2. Fair-market value date is 4.207 when the primary 
considered to be the date devisee disavows the al- 
of hearing to determine leged agreement before 
value or if no hearing, the the Administrative Law 
date the Judge makes an Famke r2 2 8o. las 98 


independent finding and 
judgment as to the fair- 
market value of the 
interest to be taken___-___ 


INDIAN REORGANIZATION ACT OF JUNE 18, 
1984 (WHEELER-HOWARD ACT) 


270.0 Generally 


1. The Indian Reorganization 
Act, generally, recognizes 
two classes of persons 
who may take testator’s 
lands by devise, that is, 
any member of the tribe 
having jurisdiction over 
lands and legal heirs of 


INDIAN PROBATE 


(See also Indian Lands and Indian 
Tribes.) 

COMPROMISE SETTLEMENTS 
175.0 Generally 

1. Absent approval by an auth- 


terior a document pur- 
porting to constitute a 
primary devisee’s relin- 


WILLS 


(See also Inheriting, Felon) 


orized representative of the testator__.._.____-. 187 
the Secretary of the Inte- 270.2 Nonapplicability 
rola formant pant 1. Certain provisions of the 
ing to constitute a pri- id 
* ap? ARE Indian Reorganization 
mary devisee’s relinquish- r h F 
ment of her inherited Act, including the section 
interest of a deceased which dictates who may 
Indian’s trust estate can take testator’s land by 
be given no effect. Nor devise, do not apply to 
can such an instrument certain named Indian 
be the basis for a com- tribes in Oklahoma, in- 
promise settlement pur- cluding the Kiowa, 
suant to 43 CFR 4.207 Comanche, and Apache 
when the primary devisee tribes 187 
disavows the alleged 200 22 2.0000 7 UUUTTT Tree 
agreement before the Ad- REOPENING 
ministrative Law Judge- 98 875.0 Generally 
DETERMINATION OF HEIRS BY WAIVER OR 1. Where no cogent reasons are 
——S alleged and the petition 
200.0 Generally for reopening is submitted 
1. Absent approval by or Be yo after the statutory period 
thorized representative of for filing, a reopening will 
the Secretary of the In- atthe 2 et 253 
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INDIAN PROBATE—Continued 
WILLS—Continued 
425.27.0 State Law 
425.27.2 Applicability to Indian Pro- 


bate, Testate 


1. A power of appointment is a 


power of disposition given 
to @ person or persons 
over property not their 
own, by someone who 
directs the mode in which 
that power shall be exer- 
cised by a particular in- 
strument. It is an au- 
thorization to do an act 
which the owner grant- 
ing the power might him- 
self by law fully perform. 


2. A power of appointment in- 


eluded in a_ purported 
Indian will concerning 
trust allotments or re- 
stricted personal prop- 
erty is not valid unless 
first approved by the Sec- 
retary of the Interior or 
his duly appointed sub- 
OTGMALC. — 622 o<e~a5es 


YAKIMA TRIBES 
435.0 Generally 
1. A statutory option held by 


the Tribe to take such in- 
terests in lands which 
pass to specific heirs or 
devisees who are not en- 
rolled members of the 
Tribe does not vest any 
rights in said interests until 
payment by the Tribe of 
the fair-market value as 


determined by the Admin- 
istrative Law Judge, 
after hearing if de- 


manded, plus unpaid in- 
| a 


2. Fair-market value date is con- 


sidered to be the date of 
hearing to determine 
value or if no hearing, 
the date the Judge makes 
an independent finding 
and judgment as to the 
the fair-market value of 
the interest to be taken__ 


Page 


68 


68 


854 


854 


INDIAN TRIBES 
(See also Indian Probate.) 
HUNTING AND FISHING 
On Reservation 


1. 18 U.S.C. §1165 (1970) con- 


firms the right of Indian 
Tribes to control, regu- 
late and license hunting 
and fishing within their 
reservations.____-_-_-_-- 


JURISDICTION 
1. 18 U.S.C. §1165 (1970) con- 


firms the right of Indian 
Tribes to control, regu- 
late and license hunting 
and fishing within their 
reservations___.--_.---- 


MINERAL LANDS 
DETERMINATION OF CHARACTER OF 
1. Under 30 U.S.C. § 262 (1970), 


LEASES 


a valuable deposit of 
sodium must be leased 
competitively even 
though the Geological 
Survey determination 
that lands are so known 
may have been made sub- 
sequent to appellant’s 
filing of its application__ 


1. Under 30 U.S.C. § 262 (1970), 


a valuable deposit of sodi- 
um must be leased com- 
petitively even though 
the Geological Survey 
determination that lands 
are so known may have 
been made _ subsequent 
to appellant’s filing of its 
application__..--.-__._- 


2. Under 30 U.S.C. §§ 162 and 


262 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 
but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
CFR 3501.1-1(b), exist- 
ent at passage of Mineral 


Page 


72 


72 


342 


342 
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MINERAL LEASING ACT—Continued 


INDEX-DIGEST 


MINERAL LANDS—Continued 


LEASES—Continued Page - Generally—Continued Page 
Leasing Act of 1920 which 396f (1979)) are not subject 
have since been main- to the taxation proviso con- 
tained in accordance with tained in 25 U.S.C. §398. 
statute and regulation... 342 The 1924 Act’s (25 U.S.C. 
PROSPECTING PERMITS §398 (1970) taxation proviso 
1. Under 30 U.S.C. §$ 162 and applies to leases entered 
262 (1970), valuable de- into under the 1891 Mi- 
posits of sodium com- neral Leasing Act (25 

pounds are not open to U.S.C. §397 (1970) .----- 905 
location and disposition 8. Fork Fock tribal lands are 
under the mining laws, nee bought and paid 
but may be disposed of for” under 25 U.S.C. 

only under the Mineral §397 (1970). ------------ 905 

Leasing Act, except for APPLICABILITY 

certain claims under 43 1. Asilicate will be considered to 
CFR 3501.1-1(b), exist- be a sodium silicate and 
ent at passage of Mineral subject to disposal under 
Leasing Act of 1920 the Mineral Leasing Act 
which have since been either where the sodium 
maintained in accordance within the deposit is com- 
with statute and regula- mercially valuable or 
WR ten ee Seam 342 where the sodium is es- 
sential to the existence of 

MINERAL LEASING ACT the mineral___________- 309 
(See also Coal Leases and Permits, Oil 2. Under 30 U.S.C. §§162 and 
and Gas Leases, Phosphate Leases 262 (1970), valuable de- 
and Permits, Sodium Leases and posits of sodium com- 
Permits.) pounds are not open to 
cummnstns location and disposition 
1 : under the mining laws, 
1. The Mineral Leasing Act of but they be disposed of only 
1920, as amended and under the Mineral Leas- 
supplemented, most re- ing Act, except for cer- 
cently by the Coal Leas- tain claims under 43 
ing Amendments Act of CFR 3501.1-1(b), exist- 
1975, allows the Secretary ent at passage of Mineral 
to authorize development Leasing Act of 1920 
of coal leases by methods which have since been 
which were not utilized maintained in accordance 
by the industry at the with statute and regula- 

a ay Fe eae eee 342 


2. Oil 


time of passage of the 
1920 Act. The broad 
grants of authority to the 
Secretary in the 1920 Act 
allow technological de- 
velopments in the coal 
mining industry _-__--__-_- 
and gas leases of Indian 
lands entered into under 
the 1938 Mineral Leasing 
Act (25 U.S.C. §§396a-— 


244 


LANDS SUBJECT TO 
1. Under 30 U.S.C. §§ 162 and 


262 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 
but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
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INDEX-DIGEST 


CFR 3501.1-1(b), exis- 
tent at passage of Mineral 
Leasing Act of 1920 which 
have since been main- 
tained in accordance with 
statute and regulation__ 


METHODS OF DEVELOPMENT 
1. The Mineral Leasing Act of 


1920, as amended and 
supplemented, most re- 
cently by the Coal Leas- 
ing Amendments Act of 
1975, allows the Secre- 
tary to authorize devel- 
opment of coal leases by 
methods which were not 
utilized by the industry 
at the time of passage 
of the 1920 Act. The 
broad grants of authority 
to the Secretary in the 
1920 Act allow techno- 
logical developments in 
the coal mining industry - 


MINING CLAIMS 


(See also Multiple Mineral Develop- 
ment Act.) 


Generally 
1. In determining whether a de- 


posit of clay is locatable 
as a valuable mineral de- 
posit under the mining 
laws, there is a distinc- 
tion between a deposit: 
considered to be a com- 
mon or ordinary clay, 
which is not locatable, 
and a locatable deposit 
having exceptional quali- 
ties useful and market- 
able for purposes for 
which common clays can- 
not be used_____.__.--- 


2. “Common Clay.” A “common 


clay” not locatable under 
the mining laws does not 
include clay having ex- 
ceptional qualities which 
meets refractory and 
other quality standards 


MINERAL LEASING ACT—Continued 
LANDS SUBJECT TO—Continued 


Page 


342 


244 


137 


MINING CLAIMS—Continued 
Generally—Continued 


for high grade ceramic 
products or other prod- 
ucts requiring a high re- 
fractoriness, or which is 
useful for certain indus- 
trial uses, such as in the 
oil and oil well drilling 
industries, outside the 
manufacture of general 
clay products. It does in- 
clude, however, clay us- 
able or used only for 
structural and _ other 
heavy clay products, for 
pressed or face brick, as 
well as ordinary brick, 
and for pottery and or- 
dinary earthenware and 
stoneware. The fact in- 
dustrial and technological 
changes may make a cer- 
tain clay deposit valu- 
able for a given major 
manufacturer of brick, 
tile and other clay prod- 
ucts, because it meets its 
peculiar specifications for 
blends with other raw 
materials, does not war- 
rant a change from De- 
partmental precedents 
and a strong Congres- 
sional policy establishing 
that clay usable only for 
such purposes is a com- 
mon clay not locatable 
under the mining laws-_- 


3. A mining claim located after 


Oct. 21, 1976, for which 
a notice of recordation 
required to be filed by 
sec. 314(b) of the Federal 
Land Policy and Manage- 
ment Act of 1976, has not 
been filed within 90 days 
from the date of location 
is void, and the Depart- 
ment may not accept or 
give force to a notice of 
recordation filed after the 
90-day period.._._.__-_- 


Page 


137 





INDEX-DIGEST 


MINING CLAIMS—Continued 
Generally—Continued 


4. Where a corporation allegedly 


acquired a group of un- 
patented mining claims, 
but the instruments of 
conveyance and the ab- 
stract of title are subject 
to various objections by 
the Government’s title 
examiner, which the cor- 
poration finds are difficult 
or impossible to cure, the 
corporation nonetheless 
may receive a patent to 
the claims pursuant to 
the Act of July 9, 1870 
(R.S. § 2332; 30 U.S.C. 
§ 38 (1970)), by demon- 
strating its qualifications 
under that Act 


CONTESTS 


1. In 


a Government contest 
challenging the validity 
of mining claims located 
for a clay-type material, 
an adequate prima facie 
case is established where 
there are expert witness 
opinions that the deposit 
is only a common clay or 
shale and it cannot meet 
refractory standards. The 
contestees then must go 
forward with evidence to 
rebut the Government’s 
case with a preponder- 
ance of the evidence- --- 
mining claimant must 
prove a discovery under 
the prudent man test, 
including that the min- 
eral can be extracted, 
removed and marketed at 


a contest of a patent 
application for a lode 
mining claim, the Board 
of Land Appeals may 
remand the case for fur- 
ther hearing to complete 
the record regarding the 
(1) availability and ex- 
pense of necessary financ- 


254-916—78——9 


MINING CLAIMS—Continued 


Page 


CONTESTS—Continued 


ing, land and water, (2) 
the expense of labor, 
and (3) the expense of 
compliance with environ- 
mental protection laws-__- 


DETERMINATION OF VALIDITY 
1. A mining claim located after 


991 


Oct. 21, 1976, for which 
a notice of recordation 
required to be filed by 
sec. 314(b) of the Federal 
Land Policy and Man- 
agement Act of 1976, 
has not been filed within 
90 days from the date of 
location is void, and the 
Department may not ac- 
cept or give force to a 
notice of recordation 
filed after the 90-day 


2. A mining claimant must prove 


a discovery under the 
prudent man test, in- 
cluding that the mineral 
can be extracted, removed 
and marketed at a 


3. In a contest of a patent appli- 


137 


282 


cation for a lode mining 
claim, the Board of Land 
Appeals may remand the 
case for further hearing to 
complete the record re- 
garding the (1) avail- 
ability and expense of 
necessary financing, land 
and water (2) the ex- 
pense of labor, and (3) 
the expense of compliance 
with environmental pro- 
tection laws. --..-.---- 


DISCOVERY 


Generally 


1. x 


mining claimant must 
prove a discovery under 
the prudent man test, 
including that the min- 
eral can be extracted, re- 
moved and marketed at 
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283 


188 


282 


283 
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MINING CLAIMS— Continued 
DISCOVERY—Continued 
Generally—Continued 


2. In a contest of a patent ap- 


plication for a lode mining 
claim, the Board of Land 
Appeals may remand the 
case for further hearing 
to complete the record 
regarding the (1) avail- 
ability and expense of 
necessary financing, land 
and water (2) the ex- 
pense of labor, and (38) 
the expense of compliance 
with environmental pro- 
tection laws_____-_._--- 


ENVIRONMSNT 
1. In a contest of a patent appli- 


cation for a lode mining 
claim, the Board of Land 
Appeals may remand the 
case for further hearing 
to complete the record 
regarding the (1) avail- 
ability and expense of 
necessary financing, land 
and water (2) the expense 
of labor, and (38) the 
expense of compliance 
with environmental pro- 
tection laws____.__---- 


2. When parties are to offer 





evidence as to costs, to a 
mining claimant, of meas- 
ures required by statute 
or regulation to mitigate 
environmental impact 
from development of a 
mine, it would be helpful 
for a Government con- 
testant to assist an inter- 
vening state government 
and the claimant in com- 
putation of such costs; 
however, under 42 U.S.C. 
§ 4332 (1970), an environ- 
mental impact statement 
is not required prior to 
the nondiscretionary fed- 
eral action of issuance of 
a mineral patent._______ 


Page 


283 


283 


MINING CLAIMS— Continued 
HEARINGS 
1. In a Government contest 


challenging the validity 
of mining claims located 
for a clay-type material, 
an adequate prima facie 
case is established where 
there are expert witness 
opinions that the deposit 
is only a common clay or 
shale and it cannot meet 
refractory standards. The 
contestees then must go 
forward with evidence to 
rebut the Government’s 
case with a prepondet- 
ance of the evidence____ 


LANDS SUBJECT TO 
1. Under 30 U.S.C. §§ 162 and 


2€2 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 
but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
CFR 3501.1-1(b), exist- 
ent at passage of Mineral 
Leasing Act of 1920 
which have since been 
maintained in accordance 
with statute and regula- 


LOCATABILITY OF MINERAL 
Generally 
1. In determining whether a 


deposit of clay is locatable 
as a valuable mineral 
deposit under the mining 
laws, there is a distinction 
between a deposit consid- 
ered to be a common or 
ordinary clay, which is 
not locatable, and a locat- 
able deposit having ex- 
ceptional qualities useful 
and marketable for 
purposes for which com- 
mon clays cannot be 


Page 


137 


342 
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MINING CLAIMS—Continued 
LOCATABILITY OF MINERAL—Continued 


MINING CLAIMS—Continued 
° LOCATABILITY OF MINERAL—Continued 


Leasable Compounds 
1. Under 30 U.S.C. §§ 162 and 


262 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 


R.S. § 2332, 30 U.S.C. 
§38 (1970) to demon- 
strate that it and its 
predecessors have held 
and worked the subject 
mining claims for a spe- 


Generally—Continued Page Leasable Compound—Continued page 
2. “Common Clay.”’ A “common under the mining laws, 
clay” not locatable under but may be disposed of 
the mining laws does not only under the Mineral 
include clay having Leasing Act, except for 
exceptional qualities certain claims under 43 
which meets refractory CFR 3501.1-1(b), exist- 
and other quality stand- ent at passage of Mineral 
ards for highgrade ce- Leasing Act of 1920 which 
ramiec products or other have since been main- 
products requiring a high tained in accordance with 
refractoriness, or which statute and regulation.. 342 
is useful for certain in- PATENT 
peseaigy ge — ool ee 1. A mining claimant must 
the oil and oil well drilling a 
: : i prove a discovery under 
industries, outside the h i= 4 os 
manufacture of general . pi hig +vagaae apa 
; including that the mineral 
clay products. It does in- : 
can be_ extracted, re- 
clude, however, clay 
moved and marketed at 
usable or used only for a. profit, 289 
seetiralciiand@ isotier 8 “Se ee 
heavy clay products, for POSSESSORY RIGHT 
pressed or face brick, as 1. Where a corporation al- 
well as ordinary brick, legedly acquired a group 
and for pottery and ordi- of unpatented mining 
nary earthenware and claims, but the instru- 
stoneware. The fact in- ments of conveyance and 
dustrial and technological the abstract of title are 
changes may make a subject to various objec- 
certain clay deposit valu- tions by the Govern- 
able for a given major ment’s title examiner, 
manufacturer of brick, which the corporation 
tile and other clay prod- finds are difficult or im- 
ucts, because it meets its possible to cure, the cor- 
peculiar specifications for poration nonetheless may 
blends with other raw receive a patent to the 
materials, does not war- claims pursuant to the 
rant a change from De- Act of July 9, 1870 (R.S. 
partmental precedents § 2332; 30 U.S.C. §38 
and a strong Congres- (1970)), by demonstrat- 
sional policy establishing ing its qualifications un- 
that clay usable only for der that Act_.__-_____- 991 
such purposes is a com- 2. Where it becomes necessary 
mon clay not locatable for a corporate applicant 
under the mining laws__ 137 for mineral patent under 





1090 


MINING CIAIMS—Continued 
POSSESSORY RIGHT—Continued 


An 


An 


cific term of years, the 
applicant may tack the 
predecessor’s period of 
possession to its own if 
there was a privity of in- 
terest between them 
which was demonstrated 
by any agreement, con- 
veyance or understand- 
ing, the purpose of which 
was to transfer the right 
and possession of the 
previous adverse claimant 
to the successor, and this 
is accompanied by actual 
delivery of possession___- 
applicant for a mineral 
patent under 30 U.S.C. 
§ 38 (1970) may be cred- 
ited with actual posses- 
sion and working of the 
claims for the period 
when the claims were 
occupied and worked by 
the claimant’s lessee who 
recognized the title as- 
serted by the claimant__ 
applicant for a mineral 
patent under 30. U.S.C. 
§ 38 (1970) may be cred- 
ited with actual posses- 
sion and working of the 
claims for the _ period 
when the claims were 
occupied and worked by 
others under a conditional 
contract of sale with the 
claimant, as well as the 
period after the claimant 
lawfully declared the con- 
tract forfeited but the 
putative purchasers con- 
tinued to hold and work 
the claims, contending the 
continued validity of the 
sales contract, during the 
course of the claimant’s 
litigation to eject them, 
which ultimately was 
successful_............- 


INDEX-DIGEST 


Page 


991 


991 


MINING CLAIMS—Continued 
RECORDATION 


1. A mining claim located after 


Oct. 21, 1976, for which a 
notice of recordation re- 
quired to be filed by sec. 
314(b) of the Federal 
Land Policy and Manage- 
ment Act of 1976, has not 
been filed within 90 days 
from the date of location 
is void, and the Depart- 
ment may not accept or 
give force to a notice of 
recordation filed after the 
90-day period__--_._-_- 


SPECIAL ACTS 
1. Where a corporation allegedly 


acquired a group of un- 
patented mining claims, 
but the instruments of 
conveyance and the ab- 
stract of title are subject 
to various objections by 
the Government’s title 
examiner, which the cor- 
poration finds are difficult 
or impossible to cure, the 
corporation nonetheless 
may receive a patent to 
the claims pursuant to the 
Act of July 9, 1870 (R.8. 
§ 2332; 30 U.S.C. § 38 
(1970)), by demonstrat- 
ing its qualifications 
under that Act_--.----- 


2. Where it becomes necessary 


for a corporate applicant 
for mineral patent under 
R.S. § 2332, 30 U.S.C. 
§38 (1970) to demon- 
strate that it and its pred- 
ecessors have held and 
worked the subject min- 
ing claims for a specific 
term of years, the appli- 
cant may tack the pred- 
ecessor’s period of pos- 
session to its own if there 
was a privity of interest 
between them which was 


demonstrated by any 
agreement, conveyance or 


Page 


188 


991 

















) MINING CLAIMS—Continued 
‘ SPECIAL ACTS—Continued 
| understanding, the pur- 
pose of which was to 
transfer the right and 
possession of the previous 
adverse claimant to the 
successor, and this is ac- 
| companied by actual de- 
livery of possession___--_- 
3. An applicant for a mineral 
patent under 30 U.S.C. 
{ § 38 (1970) may be cred- 
ited with actual posses- 
sion and working of the 
claims for the period 
when the claims were oc- 
cupied and worked by the 
claimant’s lessee who rec- 
ognized the title asserted 
by the claimant -_--_--_-_- 
: 4. An applicant for a mineral 
patent under 30 U.S.C. 
§ 38 (1970) may be cred- 
ited with actual posses- 
sion and working of the 
claims for the period 
when the claims were oc- 
cupied and worked by 
others under a _condi- 
tional contract of sale 
with the claimant, as 
well as the period after 
the claimant lawfully de- 
clared the contract for- 
feited but the putative 
purchasers continued to 
hold and work the claims, 
contending the continued 
validity of the sales con- 
tract, during the course 
of the claimant’s litiga- 
tion to eject them, which 
ultimately was success- 


SPECIFIC MINERAL(S) INVOLVED 
Clay 

1. In determining whether a 
deposit of clay is locat- 

able as a valuable mineral 
deposit under the mining 

laws, there is a distinction 
between a deposit consid- 








INDEX-DIGEST 


Page 
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MINING CLAIMS—Continued 


” SPECIFIC MINERAL(S) INVOLVZD—Con. 


Clay—Continued 


9° 





ered to be a common or 
ordinary clay, which is 
not locatable, and a lo- 
catable deposit having 
exceptional qualities use- 
ful and marketable for 
purposes for which com- 
mon clays cannot be 
a Government contest 
challenging the validity 
of mining claims located 
for a clay-type material, 
an adequate prima facie 
case is established where 
there are expert witness 
opinions that the deposit 
is only a common clay or 
shale and it cannot meet 
refractory standards. The 
contestees then must go 
forward with evidence to 
rebut the Government’s 
case with a preponder- 
ance of the evidence_ - _- 


3. “Common Clay.” A “common 


clay” not locatable under 
the mining laws does not 
include clay having ex- 
ceptional qualities which 
meets refractory and 
other quality standards 
for highgrade ceramic 
products or other prod- 
ucts requiring a high re- 
fractoriness, or which is 
useful for certain indus- 
trial uses, such as in the 
oil and oil well drilling 
industries, outside the 
manufacture of general 
clay products. It does in- 
clude, however, clay us- 
able or used only for 
structural and _ other 
heavy clay products, for 
pressed or face brick, as 
well as ordinary brick, 
and for pottery and or- 
dinary earthenware and 


Page 
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MINING CLAIMS—Continued 
SPECIFIC! MINERAIS(S) INVOLVED—Continued 
Clay—Continued Page 


INDEX-DIGEST 


NATIONAL ENVIRONMENTAL POLICY 
ACT OF 1969—Continued 
ENVIRONMENTAL STATEMENTS—Con. Pago 


stoneware. The fact in- (1970), an environmental 





dustrial and technological 
changes may make a cer- 
tain clay deposit valuable 
for a given major manu- 


impact statement is not 
required prior to the 
nondiscretionary federa! 
action of issuance of a 


facturer of brick, tile and mineral patent__._-___..__ 283 
other clay products, be- 
cause it meets its peculiar OIL AND GAS LEASES 
specifications for blends GENERALLY 
with other raw materials, 1. An assessment greater than 
does not warrant a change the normal royalty charge 
from Departmental prec- may be required for oil 
edents and a strong Con- and gas that are wasted_ 54 
aressionel policy estab- 2. Whereas 30 CFR 221.48 and 
lishing that clay usable 221.50 clearly indicate the 
only for such purposes is 
a common clay not lo- leesee must, p me. novelty 
catable under the mining on all production, the 
RR PPT TS ae toe 137 lessee is obligated to pay 
full value on all gas 
MULTIPLE MINERAL DEVELOP- wasted (221.35), and the 
MENT ACT supervisor has no discre- 
GENERALLY tion to collect less than 
1. The Multiple Mineral De- the full value of gas 
velopment Act did not WER ome eee te 64 
amend the Mineral Leas- 3. The interpretation of the 
ing Act to authorize the Mineral Leasing Act of 
issuance of prospecting 1920 set forth in the 
ns eee Ost. 4, 1976, Solio’ 
mining claims_________- 443 Optnion:! {MRSS}. is 
compelled by the statute. 171 
NATIONAL ENVIRONMENTAL . Terms of an oil and gas lease 
POLICY ACT OF 1969 inconsistent with the stat- 
ENVIRONMENTAL STATEMENTS ute are equally as invalid 
1. When parties are to offer as a regulation which 
evidence as to costs, to a operates to create a rule 
mining claimant, of out of harmony with the 
measures required by SUOUUC tact hh tae 171 
statute or regulation to 5. A lessee gains no_ rights 
mitigate environmental through a lease which 
impact from  develop- could not be bestowed 
ment of a mine, it would lawfully, since regulations 
be helpful for a Govern- or lease terms inconsist- 
ment contestant to assist ent with the statute are 
an intervening state gov- SVOIET 2 ir oS sie el 171 
ernment and the clai- . The involuntary invalidation 
mant in computation of of a lease term does not 
such costs; however, amount to pro tanto can- 
under 42 U.S.C. § 4332 eellation of the lease__._. 171 
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or, instead, by his agent_ 


GENERALLY—Cortinued Page° APPLICATIONS—Continued 
7. The Oct. 4, 1976, Solicitor’s GRRERALLE Conant Page 
Opinion (M-36888), in 3. Where a person files an oil 
effect, found that the and gas lease offer through 
Secretary, by permitting a leasing service under an 
exemptions from royalty arrangement whereby the 
requirements for oil and leasing service advances 
gas used for production the first year’s rental, 
purposes or unavoidably selects the land, and con- 
lost, was alienating the trols the address at which 
royalty interest of the the offeror may be 
United States on certain reached, but no enforce- 
leases without authority able agreement is entered 
S507" ae a nad 171 into whereby the offeror is 
8. Court cases indicate that it obligated to transfer any 
is in the Secretary’s interest in any lease to 
discretion to apply the be issued to the leasing 
corrected interpretation service, the service is not 
of the statutes in the a party in interest in the 
collection of additional offer merely because it 
royalty retroactively or 
prospectively based on ron Sayed oure he = 
equitable considerations. 171 savaged of acquiring an 
9. The Secretary is limited in interest, and the offeror 
the exercise of this au- is not precluded from 
thority only by the rule of stating that he is the sole 
estoppel where the appli- party in interest in the 
cation of the corrected Oe. tole de. 193 
interpretation of law ; 
dindintéas to work a seri- antes peter bye dipelion, yor 
ous injustice and if the 1. Use of a rubber-stamped 
publie’s interest would facsimile of an offeror’s 
not be unduly damaged signature on a simulta- 
by the imposition of neous oil and gas lease 
estopperiots  oraut 171 entry card invites inquiry 
APPLICATIONS into whether the card 
GENERALLY was stamped by the of- 
1. The signature of the offeror feror or, instead, by his 
on a simultaneous oil and agent seo Meee 192 
gas lease offer entry card 2. Where an agent of an offeror 
may be affixed by means for a simultaneous oil 
of a rubber stamp if it is and gas lease signs the 
the intention of the offeror entry card by affixing a 
that it be his or her Se 
phen? 8? Or 192 rubber-stamped facsimile 
ot: “Vitel deMllibed of the offeror’s signature, 
facsimile of an offeror’s the requirements of 43 
signature on a simulta- CFR 3102.6-1 apply and 
neous oil and gas lease separate statements of 
entry card invites inquiry interest by both offeror 
into whether the card was and the agent must be 
stamped by the offeror filed, or the offer will be 
192 NOI = atte ce cataycis 192 








1094 


INDEX-DIGEST 


OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Attorneys-in-Fact or Agents—Con. 


3. “‘Agent.’”? The word “agent,” 


as used in 43 CFR 
3102.6-1, requiring state- 
ments of authority and 
disclosure of interests in 
oil and gas leases by 
agents, includes all per- 
sons or companies having 
discretionary authority to 
act on the offeror’s behalf 
concerning the offer or 


Drawings 
1. Neither the filing of an over- 


the-counter oil and gas 
lease offer, nor the 
holding of a drawing of 
simultaneously filed offers 
to determine the_ first 
qualified offeror, creates 
any right to a lease or any 
property rights in the 
offeror that diminish the 
Secretary’s discretion 
whether or not to issue a 
noncompetitive oil and 
gas lease on a given tract_ 


2. Where an agent of an offeror 


for a simultaneous oil 
and gas lease signs the 
entry card by affixing a 
rubber-stamped facsimile 
of the offeror’s signature 
the requirements of 43 
CFR 3102.6-1 apply and 
separate statements of 
interest by both offeror 
and the agent must be 
filed, or the offer will be 
FOICCHEG 22 ae ee Se 


3. “Agent.” The word “agent,” 





as used in 43 CFR 3102.- 
6-1, requiring statements 
of authority and dis- 
closure of interests in oil 
and gas leases by agents, 
includes all persous or 
companies having dis- 
cretionary authority to 


Page 
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192 
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APPLICATIONS—Continued 
Drawings—Continued 


act on the offeror’s be- 
half concerning the offer 


Filing 
1. A pending noncompetitive oil 


and gas lease offer is not 
a valid existing right pro- 
tected by the savings 
clause in the Alaska Na- 
tive Claims Settlement 


Sole Party In Interest 
1. Where a person files an oil 


and gas lease offer through 
a leasing service under an 
arrangement whereby 
the leasing service ad- 
vances the first year’s 
rental, selects the land, 
and controls the address 
at which the offeror may 
be reached, but no en- 
forceable agreement is 
entered into whereby the 
offeror is obligated to 
transfer any interest in 
any lease to be issued to 
the leasing service, the 
service is not a party in 
interest in the offer 
merely because it may 
have a hope or expec- 
taney of acquiring an in- 
terest, and the offeror is 
not precluded from stat- 
ing that he is the sole 
party in interest in the 


CANCELLATION 
1. “Cancellation” and “‘termina- 


tion.’”’ The “cancellation” 
and the “‘termination”’ of 
oil and gas leases are 
separate, distinct con- 
cepts. Cancellation re- 
quires a specific act by 
the Department author- 
ized by various statutes. 
Termination under 30 


Page 


193 


176 


193 


U.S.C. § 188(b) (1970) 
is automatic, occurring 
by operation of law when 
the lessee fails to pay his 
rental timely___..___-_- 


COMPETITIVE LEASES 
1. The provisions of 30 U.S.C. 


§§ 188(b) and (ce) (1970), 
and decisions of the 
Board discussing those 
provisions, are generally 
applicable to both com- 
petitive and noncompeti- 
tive oil and gas leases on 
which there is no well 
capable of producing oil 
or gas in paying quan- 
erties. Use 2k: Fee 


2. In order to constitute a clear 


and definite offer, a bid 
for an outer continental 
shelf oil and gas lease 
must adequately identify 
the tract which is the 
subject of the bid_-_- 


3. It is not the responsibility of 


Bureau of Land Manage- 
ment employees to de- 
cipher ambiguous bids 
for outer continental shelf 
oil and gas leases in order 
to save the bidder from 
the consequences of his 
own negligence. A _ bid 
which was apparently 
intended for one tract 
and contains data ap- 
propriate for that tract, 
but identifies a different 
tract as the subject of the 
bid, is properly consid- 
ered, and rejected as too 
low, for the identified 


4. A rejected bid in an outer 


continental shelf oil and 
gas lease sale may be 
reconsidered and_= ac- 
cepted when it is in the 
public interest to do so. 
The essential elements in 


INDEX-DIGEST 


OIL AND GAS LEASES—Continued 
CANCELLATION—Continued 
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allowing such a recon- 
sideration are the fairness 
and impartiality of the 
sale toward all bidders. 
In a situation where a bid 
was initally rejected as too 
low for the tract identified 
in the bid and the bidder 
immediately requests re- 
consideration because he 
intended to bid for a dif- 
ferent tract, where the 
tract number stated in 
the bid corresponds to the 
block number of the in- 
tended tract, where all 
other relevant data in the 
bid corresponds to the 
intended tract and only 
to the intended tract, and 
where no other person 
submitted a bid for the 
intended tract, it is 
proper to reconsider the 
bid to determine if it is in 
the public interest to 
accept the bid for the 
intended tract___.__---- 


DISCRETION TO LEASE 
1. Neither the filing of an over- 


2. An 


the-counter oil and gas 
lease offer, nor the hold- 
ing of a drawing of simul- 
taneously filed offers to 
determine the first quali- 
fied offeror, creates any 
right to a lease or any 
property rights in the 
offeror that diminish the 
Secretary’s discretion 
whether or not to issue a 
noncompetitive oil and 
gas lease on a given tract_ 
oil and gas lease is not 
issued until it is signed 
by the authorized officer; 
the acceptance of first 
year’s rental in advance 
as required by regulation 
does not create a lease 
contract. Until lease issu- 


Page 


176 
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ance, the Secretary re- 
tains his discretion to 
lease or not to lease a 
piven tratt.. 22221 22... 


DRILLING 


1. An oil and gas lease is ex- 


tended by operation of 
law for 2 years beyond 
the expiration of its pri- 
mary term when actual 
drilling operations were 
commenced on the lease 
(or for the lease under a 
unit plan) prior to the 
expiration of the primary 
term and such operations 
are being diligently pros- 
ecuted on the expiration 
date, even though the 
lease may also have pro- 
duction at that time. --- 


EXTENSIONS 
1. The lessee of an oil and gas 


lease, issued after Sept. 2, 
1960, which has reached 
the end of its primary 
term, must submit the 
rental for the first year 
of an anticipated ex- 
tended term under 30 
U.S.C. §226(e) (1970), 
on or before the regular 
anniversary date of the 
lease. Failure to submit 
the rental timely will re- 
sult in the automatic ter- 
mination of the lease by 
operation of law under 
30 U.S.C. § 188(b) (1970). 
Unless the lessee can 
show that he is entitled 
to reinstatement of his 
lease under 30 U.S.C. 
§ 188(c) (1970), he can- 
not obtain the extension_ 


2. The discretionary authority 


granted to the Secretary 
of the Interior by 30 
U.S.C. §188(d) (1970), to 
reinstate oil and = gas 


leases terminated for fail- 
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EXTEN SIONS—Continued 


ure to pay rental timely, 
which leases are eligible 
for extensions under 30 
U.S.C. §226-1(d) (1970), 
because drilling opera- 
tions commenced prior to 
the end of the term of the 
lease and were being dili- 
gently prosecuted at that 
time, applies only to oil 
and gas leases issued be- 
fore Sept. 2, 1960. An oil 
and gas lease issued after 
that date, which has ter- 
minated for failure to pay 
rental timely, can be re- 
instated only under the 
provisions of 30 U.S.C. 
§188(c) (1970)_...-___-- 
oil and gas lease is ex- 
tended by operation of 
law for 2 years beyond 
the expiration of its pri- 
mary term when actual 
drilling operations were 
commenced on the lease 
(or for the lease under 
a unit plan) prior to the 
expiration of the pri- 
mary term and_= such 
operations are being dili- 
gently prosecuted on the 
expiration date, even 
though the lease may also 
have production at that 
PAIN a ot a cece ce teres — Decree = 


FIRST QUALIFIED APPLICANT 
1. Where an agent of an offeror 





for a simultaneous oil and 
gas lease signs the entry 
eard by affixing a rub- 
ber-stamped facsimile of 
the offeror’s signature, 
the requirements of 43 
CFR 3102.6-1 apply and 
separate statements of 
interest by both offeror 
and the agent must be 
filed, or the offer will be 
POIOCIEG. ox ok ee ew 
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FIRST QUALIFIED APPLICANT—Con. Page OPTIONS Page 
2. Where a person files an oil and 1. Where a person files an oil 
gas lease offer through a and gas lease _ offer 
leasing service under an through a leasing service 
arrangement whereby the under an arrangement 
leasing service advances whereby the leasing ser- 
the first year’s 1ental, vice advances the first 
selects the land, and year’s rental, selects the 
eontrols the address at land, and controls the 
which the offeror may be address at which the 
reached, but no enforce- offeror may be reached, 
able agreement is entered but no enforceable agree- 
into whereby the offeror ment is entered into 
is obligated to transfer whereby the offeror is 
any interest in any lease obligated to transfer any 
to be issued to the leasing interest in any lease to be 
service, the service is not issued to the leasing ser- 
a party in interest in the vice, the service is not a 
offer merely because it party in interest in the 
may have a hope or offer merely because it 
expectancy of acquiring may have a hope or 
an interest, and the of- expectancy of acquiring 
feror is not precluded an interest, and _ the 
from stating that he is offeror is not precluded 
the sole party in interest from stating that he ‘s 
ine thevoffers ue o22' 193 the sole party in interest 
LANDS SUBJECT TO ik GN ON Pais cee Be 193 
1. Lands withdrawn for the PRODUCTION 
protection of Alaska Na- 1. “Production.” “Production” 
tives’ selection rights are as used in all Federal oil 
not available for oil and and gas leases includes all 
gas leasing under the oil and gas withdrawn 
Mineral Leasing Act. 43 from a reservoir. —_____- 54 
U.S.C. § 162107) (Supp. 2. “Production.” Oil or gas that 
{SLI TS) PS Sele aa 176 is wasted is in a category 
NONCOMPETITIVE LEASES by itself, distinctly sep- 
1. The Secretary’s policy against arable from  “‘produe- 
appealing the rejection of tion,” when it is oil or gas 
cil and gas lease offers to that is lost on the surface 
the Interior Board of or in the subsurface 
Land Appeals separately through the negligence of 
from an appeal of the the lessee, i.e., without 
decision to issue convey- the specific sanction of 
ance, confers on the the supervisor_____----- 64 
Alaska Native Claims 3. An oil and gas lease is ex- 
Appeal Board exclusive tended by operation of 
jurisdiction over decisions law for 2 years beyond the 
rejecting noncompetitive expiration of its primary 
oil and gas lease offers term when actual drilling 
because of conflicts with operations were com- 
land selections by Native menced on the lease (or 
Corporations under for the lease under a unit 
UNOS omaha hie 1007 plan) prior to the expira- 
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tion of the primary term 
and such operations are 
being diligently prose- 
cuted on the expiration 
date, even though the 
lease may also have pro- 
duction at that time--__-_ 


REINSTATEMENT 
1. The discretionary authority 


granted to the Secretary 
of the Interior by 30 
U.S.C. § 188(d) (1970), to 
reinstate oil and gas 
leases terminated for 
failure to pay rental 
timely, which leases are 
eligible for extensions 
under 30 U.S.C. § 226-1 (d) 
(1970), because drilling 
operations commenced 
prior to the end of the term 
of the lease and were being 
diligently prosecuted at 
that time, applies only to 
oiland gas leases issued be- 
fore Sept. 2, 1960. An oil 
and gas lease issued after 
that date, which has ter- 
minated for failure to pay 
rental timely, can be rein- 
stated only under the 
provisions of 30 U.S.C. 
§188(c) (1970)_--_-_--_- 


2. The provisions of 30 U.S.C. 


3. An 





§§188(b) and (ce) (1970), 
and decisions of the Board 
discussing those  provi- 
sions, are generally ap- 
plicable to both competi- 
tive and noncompetitive 
oil and gas leases on 
which there is no well 
capable of producing oil 
or gas in paying 
Quantities... 2 —pobe.5- 
oil and gas lease which 
has terminated by opera- 
tion of law for failure 
to pay the annual rental 
timely may not be rein- 
stated under 30 U.S.C. 
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REINSTATEMENT—Continued 


§188(c) (1970), unless, 
among other things, pay- 
ment has been tendered 
at the proper office within 
20 days of the date due___ 


RENTALS 
1. The lessee of an oil and gas 


lease, issued after Sept. 2, 
1960, which has reached 
the end of its primary 
term, must submit the 
rental for the first year of 
an anticipated extended 
term under 30 U.S.C. 
§ 226(e) (1970) on or 
before the regular an- 
niversary date of the 
lease. Failure to submit 
the rental timely will 
result in the automatic 
termination of the lease 
by operation of law under 
30 U.S.C. § 188(b) 
(1970). Unless the lessee 
can show that he is en- 
titled to reinstatement 
of his lease under 30 
U.S.C. §188(c) (1970), 
he cannot obtain the 
extension. 222.225.2222. 
oil and gas lease is not 
issued until it is signed 
by the authorized officer; 
the acceptance of first 
year’s rental in advance 
as required by regula- 
tion does not create a 
lease contract. Until lease 
issuance, the Secretary 
retains his discretion to 
lease or not to lease a 
given tractoic- ees. 


ROYALTIES 
1. “Production.” ‘‘Production” 


as used in all Federal oil 
and gas leases includes 
all oil and gas withdrawn 
from a reservoir__------ 
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ROYALTIES—Continued Page ROYALTIES—Con‘inued Page 
2. In the absence of a specific emptions from royalty 
statutory bar, such as is requirements for oil and 
found in secs. 18 and 19 of gas used for production 
the Mineral Leasing Act purposes or unavoidably 
of 1920, royalty is due in lost, was alienating the 
the ‘amount or value”’ of royalty interest of the 
all production from a United States on certain 
federal oil and gas lease, leases without authority 
including vented and todo non fo oN 171 
flared gas and gas or oil 8. Court cases indicate that it is 
leaked, spilled or used in in the Secretary’s discre- 
producing operations- - _- 54 tion to apply the cor- 
3. An assessment greater than rected interpretation of 
the normal royalty charge the statutes in the collec- 
may be required for oil tion of additional royalty 
and gas that are wasted__ 54 retroactively or prospec- 
4. “Production.” Oil or gas that tively based on equitable 
is wasted is in a category considerations_-_-___-_- 171 
by itself, distinctly sepa- 9. The Secretary is limited in 
rable from “production,” the exercise of this au- 
when it is oil or gas that thority only by the rule 
is lost on the surface or in of estoppel where the 
the subsurface through application of the cor- 
the negligence of the rected interpretation of 
lessee, 7.¢., without the law threatens to work a 
specific sanction of the serious injustice and if 
supervisor. ...-.------- 64 the public’s interest 
5. The loss through waste to the would not be unduly 
lessor compensable under damaged by the imposi- 
30 CFR 250.20 is either tion of estoppel__-_----- 171 
the royalty or the full TERMINATION 
value and the choice be- 1. The lessee of an oil and gas 
tween them is a matter lease, issued after Sept. 2, 
which is committed to the 1960, which has reached 
sound exercise of the the end of its primary 
supervisor’s discretion__- 64 term, must submit the 
6. Whereas 30 CFR 221.48 and rental for the first year 
221.50 clearly indicate the of an anticipated ex- 
lessee must pay royalty tended term under 30 
on all production, the U.S.C. §226(e) (1970), 
lessee is obligated to pay on or before the regular 
full value on all gas anniversary date of the 
wasted (221.35), and the lease. Failure to submit 
supervisor has no discre- the rental timely will 
tion to collect less than result in the automatic 
the full value of gas termination of the lease 
wasted. 22.0 S22 Ss 64 by operation of law under 


7. The Oct. 4, 1976, Solicitor’s 


Opinion (M-36888), in 
effect, found that the Sec- 
retary, by permitting ex- 


30 =—s«U.S.C. § 188(b) 
(1970). Unless the lessee 
can show that he is 
entitled to reinstatement 
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of his lease under 30 
U.S.C. §188(c) (1970), 
he cannot. obtain the 
I ts 


2. The provisions of 30 U.S.C. 


9 


Vv. 


UNIT AND COOPERATIVE AGREEMENTS 
Lis 


“Cancellation 


An 


§§ 188 (b) and (c) (1970), 
and decisions of the 
Board. discussing those 
provisions, are generally 
applicable to both com- 
petitive and noncompeti- 
tive oil and gas leases on 
which there is no well 
capable of producing oil 
or gas in paying quanti- 
” and ‘“termina- 
tion.”’ The “cancellation” 
and the “termination” of 
oil and gas leases are 
separate, distinct con- 
cepts. Cancellation re- 
quires a specific act by 


_ the Department: author- 


ized by various statutes. 
Termination under 30 
U.S.C. §188(b) (1970), 
is automatic, occurring 
by operation of law when 
the lessee fails,to pay his 
rental timely _---~.<5:.4 
oil and gas lease is .ex- 
tended by operation of 
law for 2 years beyond 
the. expiration of its 
primary term when 
actual drilling operations 
were commenced on the 
lease (or for the Jease 
under a unit plan) prior 
to. the expiration of the 
primary term and such 
operations are being dili- 
gently prosecuted on the 
expiration date, even 
though the lease may 
also have production at 
that time. 2.5.25. e2-- 


An oil and gas lease is ex- 
tended by operation of 
law for 2 years beyond 
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the expiration of its 
primary term when actual 
drilling operations were 
commenced on the lease 
(or for the lease under a 
unit plan) prior to the 
expiration of the primary 
term and such operations 
are being diligently pros- 
ecuted on the expiration 
date, even though the 
lease may also have pro- 
duction at that time___- 


OUTER CONTINENTAL SHELF 
LANDS ACT 


(See also Oi] and Gas Leases.) 
GENERALLY digeth 2 
1. In order to constitute a.clear 


and definite offer, a bid 
for an outer: continental 
shelf: oil, and. gas lease 
must. adequately, identify 
the. tract; which is . the 
subject of the-bid__.-.-- 


2. It is not the responsibility of 


Bureau of Land Manage- 
ment. employees to. de- 
cipher ambiguous bids for 
outer continental shelf 
oil and gas leases in.order 
to save the.;bidder from 
the consequences: of his 
own , negligence. A_ bid 
which. was . apparently 
intended for one tract 
and contains data appro- 
priate for that tract, but 
identifies a different tract 
as the subject, of the bid, 
is properly ..considered, 
and rejected as too low, 
for the identified tract_-_- 


3. A rejected bid:!in an outer 


continental shelf oil and 
gas lease sale may be re- 
considered and accepted 
when it is in the public 
interest to ,do so. The 
essential elements in al- 
lowing such a reconsidera- 
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OUTER CONTINENTAL SHELF 
LANDS ACT—Continued 
GENERALLY—Continued 
tion are the fairness and 
impartiality of the sale 
toward all bidders. In a 
situation where a bid was 
initially rejected as too 
low for the tract identified 
in the bid and the bidder 
immediately requests re- 
consideration because he 
intended to bid for a 
different tract, where the 
tract number stated in 
the -bid corresponds to 
‘the block number of the 
- intended tract, where all 
other relevant data in the 
bid corresponds to the 
intended tract and only 
to the intended tract, and 
where. no: other person 
submitted a bid for the 
intended -tract, it —is 
proper to reconsider the 
bid to determine if it is in 
the public: interest to 
accept the bid for the 
intended tract_____-=-- 
OIL AND GAS LEASES 
1. “Production.” ‘‘Production” 
as used in all Federal oil 
and gas leases includes all 
oil and gas withdrawn 
from a reservoir____---- 
2. In the absence of a specific 
statutory bar, such as is 
found in secs..18 and 19 
of the Mineral Leasing 
Act of 1920, royalty is 
due.in the “amount. or 
value” of all production 
from a federal oil and gas 
lease, including vented 
and flared gas and gas or 
oil leaked, spilled or used 
in producing opérations_ 
assessment greater than 
the normal royalty charge 
may be, required for oil 
and gas that are wasted_ 
4. “Production.” Oil or gas that 
is wasted is in a category 


An 


oo 


Page 
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OUTER CONTINENTAL SHELF 


LANDS ACT—Continued 

O1L AND GAS LEASES—Continued 
by itself, distinctly. sepa- 
rable from ‘production,’ 
when it is oil or gas that 
is lost on the surface or in 
the subsurface. through 
the negligence of the 
lessee, 7.e., without the 
specific sanction of the 
supervisor o 225-5 52.-- 

5. The loss through waste to the 
lessor compensable under 
30 CFR 250.20: is either 
the royalty or the full 
value and ‘the choice 
between them is a matter 
which is committed to the 
sound exercise of the 
supervisor’s discretion. _- 

6. The interpretation of the 
Mineral Leasing Act of 
1920 set: forth in the 
Oct. 4, 1976, : Solicitor’s 
Opinion (M-36888)° is 
compeiled by the’statute_ 

7. Terms of an oil and gas lease 
inconsistent with the stat- 
ute are equally as invalid 
as a regulation which 
operates to create a rule 
out of harmony with the 


statutesi: Jo. sie2iQ cui 
8S. A lessee ‘gains ‘no’ rights 
through a lease’ which 


could not be bestowed 
lawfully, since regulations 
or lease terms inconsistent 
with the statute are in- 


9. The involuntary invalidation 
of a lease term does not 
amount to ‘pro tanto can- 
cellation of the lease- --- 

10. The Oct. 4, 1976, Solicitor’s 
Opinion’ (M-36888), in 
effect, found that the 
Secretary, by’ permitting 
exemptions from royalty 
requirements for oil and 
gas_used for production 
purposes or unavoidably 
lost, was alienating the 
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royalty interest of the 
United States on certain 
leases without authority 


11. Court cases indicate that it 


is in the Secretary’s dis- 
cretion to apply the cor- 
rected interpretation of 
the statutes in the col- 
lection of additional 
royalty retroactively or 
prospectively based on 
equitable considerations_ 


12. The Secretary is limited in 


the exercise of this au- 
thority only by the rule 
of estoppel where the 
application of the cor- 
rected interpretation of 
law threatens to work a 
serious injustice and if 
the public’s interest 
would not be unduly 
damaged by the imposi- 
tion of estoppel____----- 


PATENTS OF PUBLIC LANDS 
GENERALLY 


1. In determining what land is 


conveyed under patents 
or grants of public land 
bordering a meandered 
watercourse, the general 
rule is that the waterline 
itself, not the meander 
line, constitutes the 
boundary. There is an 
exception where the me- 
ander line may constitute 
the boundary between 
lands omitted from the 
survey and the water- 
course if fraud or gross 
error is shown in the 


survey. This exception is 
only applicable to limit 
the boundary of the sur- 
veyed lots on the side of 
the watercourse where 
land is 


the omitted 


Page 


171 


171 


171 


PATENTS OF PUBLIC LANDS—Con. 
GENERALLY—Continued 


shown. It does not apply 
to a lot on the opposite 
side of the watercourse 
from the omitted land so 
as to pass title to the 
omitted land with title 
to the lot on the opposite 
side. The waterline would 
remain the actual bound- 
ary of that lot__.._.____ 


Page 


276 


PHOSPHATE LEASES AND PERMITS 


PERMITS 
1 & 


PUBLIC 


prospecting permit for 
phosphate cannot be is- 
sued for land subject to a 
claim. If a prospecting 
permit for phosphate pur- 
ports to cover land sub- 
ject to a mining claim, it 
is invalid as to that land. 
Consequently, in demon- 
strating a discovery of a 
valuable deposit of phos- 
phate in land subject to 
a prospecting permit, the 
permittee must exclude 
any phosphate in land 
covered by a mining 


LANDS 


(See also Boundaries, Surveys of 
Public Lands.) 
GENERALLY 
1. Under the Supremacy Clause, 


U.S. Const., art. VI, cl. 2, 
federal laws, including 
federal grazing regula- 
tions, override conflict- 
ing state laws with re- 
spect to public lands-_-_-_ 


ADMINISTRATION 
1. The administrative treatment 





of land as_ reservation 
land under the jurisdic- 
tion of the Bureau of 
Indian Affairs for many 
purposes is not disposi- 
tive of the status of the 
land in the face of clear 
legislation demonstrating 


442 


476 
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PUBLIC LANDS—Continued 
e RIPARIAN RIGHTS—Continued Page 


that it was absolutely 
ceded, even without con- 
flicting administrative 
treatment of the lands as 


254-916—78——10 


with title to the lot on the 
opposite side. The water- 
line would remain the 
actual boundary of that 


public domain or under JOR siete pcg pte eae 276 
the jvrisdietion of the 
Reclamation Service. The RECLAMATION LANDS 
Department has the au- GENERALLY 
thority to resolve dis- 1. Sec. 25 of the Act of Apr. 21, 
putes and eorrect errors 1904, which authorized 
in the status of lands the application of the 
within its jurisdiction__- 1 Reclamation Act of 1902 
LEASES AND PERMITS to the Yuma _ Indian 
1. Under 30 U.S.C. § 262 (1970), Reservation, did not re- 
a valuable deposit of peal by implication sec. 
sodium must be leased 17 of the Act of Aug. 15, 
competitively even 1894, which provided for 
though the Geological the cession, reclamation 
Survey determination and allotment of the 
that lands are so known Reservation, and is in no 
may have been made way inconsistent with the 
subsequent to appellant’s 1894 Act......_. 1 
filingofitsapplication... 342 |™$Wie T° eet 
rp antais edie RES JUDICATA 
1. In determining what land is 1. Where a state swampland 
conveyed under patents selection has been re- 
or grants of public land jected on the ground that 
bordering a meandered the land selected has been 
watercourse, the general disposed of, but in fact 
rule is that the waterline that land was available to 
itself, not the meander the state, the judgment 
line, constitutes . the is valid and binding until 
boundary. There is an ide. Si ag Nadel 
exception where the me- shane. me i yh vo 
ander line may consti- tary has jurisdiction to 
tute the boundary determine whether the land 
between lands omitted selected is available, he 
from the survey and the has jurisdiction to decide 
watercourse if fraud or erroneously. The erro- 
gross error is shown in the neous decision will not be 
survey. This exception is set aside where the state 
only applicable to limit did not appeal and the 
ee = ail decision has remained 
veyed lots on the side of 
the watercourse where unchallenged for sag 
the omitted land is shown. 100 years, the state it- 
It does not apply to a lot self sold the land to a 
on the opposite side of the color of title applicant’s 
watercourse from the predecessor, and an ad- 
omitted land so as to pass verse right has_ inter- 
title to the omitted land Weeds 20 LE eadashs 421 
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RULES OF PRACTICE 


(See also Federal Coal 


Mine 


Health and Safety Act of 1969, 
Hearings, Indian Probate.) 
APPEALS 
Generally 
1. Where a state swampland se- 


lection has been rejected on 
the ground that the land 
selected has been disposed 
of, but in fact that land 
was available to the state, 
the judgment is valid 
and binding until set 
aside. Since the Secretary 
has jurisdiction to de- 
termine whether the land 
selected is available, he 
has jurisdiction to decide 
erroneously. The errone- 
ous’ decision ‘will not be 
set aside where the state 
did not appeal and the 
decision has remained un- 
challenged for over 100 
years, the state itself 
sold the land to a color of 
title. applicant’s pred- 
ecessor, .and an ad- 
verse right has inter- 
WOREG 2.5 e oso ee 


Answers = 
1. Motion for quantum hearing 


will be allowed when the 
Government admitted li- 
ability of certain claims 
in the Answer and the 
first: hearing was limited 
to entitlement________-_- 


Burden of Proof : 


1. A mining 


claimant must 
prove.a discovery under 
the -prudent: man test, 
including that:the mineral 
can be extracted, re- 
moved -and marketed at 
CFE Oc) | FE a pee OED 


2. Claimant has the burden of 


proof of extra work and 
failed to establish that 
in placing utility lines 
the actual work per- 


formed differed from con- 
tractually required work- 


INDEX-DIGEST 


RULES OF PRACTICE—Continued 
APPEALS—Continued 
Burden of Proof—Continued 


3. An appeal is dismissed as 


Page 


421 


untimely when it was not 
filed within 30 days of 
the date on which the 
contracting officer’s final 
decision ‘was received by 
a person who was not 
employed by the appel- 
lant but who ‘was au- 
thorized ‘to receive his 
mail during the 6 weeks 
the appellant was away 
on vacation.’.While the 
appellant dénied- that 
such person. was au- 
thorized to sign. a-return 
receipt for certified mail, 
the Board :noted that no 
question -of authority to 
sign for certified:mail had 
been raised. in. :the ‘con- 
tractor’s letter requesting 
an extension in the time 
for filing the appeal and 
that no such question was 
raised until the Govern- 
ment’s motion to dismiss 


Discovery 
1. The parties are. entitled to 


1019 


282 


discover “all documents 
not privileged which are 
reasonably: likely to lead 
to admissible evidence 
and do not cause a burden 
disproportionate to the 
probable ‘benefit from the 
requested discovery tak- 
ing into account the size 
of the claims -involved 
and their nature as well 
as the nature of the 
defenses.:_anioue elle 


Dismissal 
1. An appeal taken ‘by a sub- 


829 





contractor in its own 
name is dismissed where 
the Board finds the sub- 
contractor -has no stand- 
ing to invoke the provi- 


Page 
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838 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 


Dismissal— Continued Page 


RULES OE PRACTICE—Continued 
e APPEALS—Continued 


Dismissal—Continued Page 


4. A contractor’s 


sions of the Disputes 
Clause as a means of 
securing an adjudication 
by the Board of the rights 
and obligations of the 


claim for ad- 
ditional costs attributed 
to the Government’s de- 
lay in requesting contem- 


plated installation serv- 
ices under a. contract 
calling for the. furnishing 
of governors for hydraulic 
turbines is. dismissed for 


ployed by .the. appellant 
but. w ho was. authorized 
to receive his mail during 
_ the 6w ecks the appellant 


contesting parties__.___- 119 want of jurisdiction where 
2. An appeal is dismissed where the Board finds that the 
the prime contractor has claim asserted is not re- 
stated that nothing will dressable under the 
be done to further an Changes clause of Stand- 
appeal taken by a sub- ard Form 382. (Supply 
contractor in its own Contract) or under the 
name and the Board finds special Suspension of De- 
that the action of the liveries (or Services) 
prime contractor in giv- clause which reserves to 
ing the Government writ- the Government the right 
ten notice of a potential to suspend services and 
claim of changed condi- preserves the contractor’s 
tions by the subcontrac- right to make claim there- 
tor. and ‘any ‘statements for but fails to provide 
made by the prime con- that any costs attribu- 
tractor endorsing the po- table to such ‘suspension 
tential claim at the time shall be recoverable by 
such notice was given way of an adjustment to 
are not a-sufficient basis the contract price__-_-_- 924 
upon whieh -to ground 5. A Government motion to dis- 
jurisdiction over the ap- miss an appeal is denied 
pei 263 22a shine toy 119 where the ground for the 
3. The Government’s motion to motion. is.that the con- 
dismiss an appeal because tractor failed to raise its 
of the failure of the con- allegations. before the 
tractor to give the 20-day contracting. ‘officer prior 
written notice required to filing its appeal but the 
by the Changes clause is board finds that the con- 
denied, where the Board tracting officer did have 
finds that there was an opportynity to pass 
timely notice with respect upon the principal allega- 
to some of the costs on tions of the contractor 
which the claim is based prior ..to- ‘rendering _ his 
and ‘that the hearing to decision. +22i222+.---- 967 
be held may show that 6. An appeal is-dismissed as un- 
some or all of the remain- timely -when it was not 
ing costs fall within other filed within 30 days of the 
recognized exceptions to date or ‘which‘‘the con- 
the strict application of tracting’ officer’s: final de- 
the 20-day cost-limitation cision ‘was received by a 
BPO tes ade = 296 person who was not em- 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Dismissal —Continued 


was away on vacation. 
While the appellant de- 
nied that such person was 
authorized to sign a re- 
turn receipt for certified 
mail, the Board noted 
that no question of au- 
thority to sign for certi- 
fied mail had been raised 
in the contractor’s letter 
requesting an extension 
in the time for filing the 
appeal and that no such 
question was raised until 
the Government’s motion 
to dismiss the instant ap- 
peal was filed... -..-_- 


7. A motion to dismiss an ap- 


peal is granted when the 
appellant had failed to file 
an appeal within 30 days 
of the date on which the 
contracting officer’s final 
decision was received. Re- 
specting the contractor’s 
argument that the 30-day 
time limit should be 
waived, the Board noted 
that the right to extend 
the time for filing a no- 
tice of appeal had been 
specifically excepted from 
the grant of authority to 
the Board as set forth in 
the regulations governing 
board proceedings. . - - _-_ 


Effect of 
1. Notice of appeal of all issues 


in a contracting officer’s 
decision puts all the issues 
contained therein ‘‘at is- 
sue” before the IBCA 
until the parties state the 
issues then in dispute in 
the Complaint and 
AMBWerssy. {lu Geese, . 


Extensions of Time 


1. A motion to dismiss an 
appeal is granted when 
the appellant had failed 


Page 
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969 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Extensions of Time—Con. 


to file an appeal within 
30 days of the date on 
which the contracting 
officer’s final decision was 
received. Respecting the 
contractor’s argument 
that the 30-day time 
limit should be waived, 
the Board noted that the 
right to extend the time 
for filing a notice of 
appeal had been specif- 
ically excepted from the 
grant of authority to the 
Board as set forth in the 
regulations governing 
board proceedings - - - - -- 


Failure to Appeal 
1. Where a state swampland 


selection has been re- 
jected on the ground that 
the land selected has been 
disposed of, but in fact 
that land was available 
to the state, the judgment 
is valid and binding until 
set aside. Since the Secre- 
tary has. jurisdiction to 
determine whether the 
land selected is available, 
he has jurisdiction to 
decide erroneously. The 
erroneous decision will 
not be set aside where the 
state did not appeal and 
the decision has remained 
unchallenged for over 100 
years, the state itself sold 
the land to a color of title 
applicant’s predecessor, 
and an adverse right has 
intervened_......------ 


Hearings 
1. The obligation for proving a 


valid color of title claim 
is upon the claimant. 
Where a claimant has 
alleged facts which, if 
proved, may establish her 
color of title, the Board of 


Page 
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APPEALS—Continued APPEALS—Continued 
Hearingss—Continued Page Motions—Continued Page 
Land Appeals may order 2. The Government’s motion 


a factfinding hearing pur- 


for reconsideration, which 


suant to 43 CFR 4.415__ 277 advanced a number of 
2. Motion for quantum hearing arguments designed to 
will be allowed when the to show that the Govern- 
Government admitted li- ment’s interpretation of 
ability on certain claims the contract was reason- 
in the Answer and the able, provides no reason 
first hearing was limited for overturning _ the 
to entitlement____.____ 1019 Board’s principal decision 
3. Request that hearing of a which applied the rule of 
substantial complex ap- contra proferentem. The 
peal be limited to “en- Board, having previously 
titlement,” will not be found that appellant’s 
construed to be a waiver interpretation was reason- 
of right to hearing on able, now affirms its 
“quantum” absent a clear principal decision since 
record that the request the rule requires inter- 
was so intended__----- 1019 pretation against the 
4. Motion for reconsideration drafter of a document 
is granted where original to resolve _ —orne 
ruling that hearing will be even if each party's a 
limited to entitlement ee 
may have contributed to able-.----------------- 867 
lack of., evidence at. the 3. Motion for a protective order 
hearing and where issues to prevent the disclosure 
included complex ques- of pre-award technical 
tion of concurrent fault discussions with bidders 
and damages...-------- 1020 in a two-step 1FB un- 
‘ supported by affidavits 
Motions that the information fur- 
1. The Government’s motion to nished was (a) a trade 
dismiss an appeal because secret and was (b) fur- 
of the failure of the con- nished in confidence, was 
tractor to give the 20-day denied, but the Govern- 
written notice required ment is nevertheless given 
by the Changes clause 45 days to file affidavits 
is denied, where the by the bidders on these 
Board finds that there and other issues__-_- ~~ 838 
was timely notice with Government motion to 
respect to some of the dismiss an appeal is 
costs on which the claim denied where the ground 
is based and that the for the motion is that 
hearing to be held may the contractor failed to 
show that some or all of raise its allegations before 
the remaining costs fall the contracting officer 
within other recognized prior to filing its appeal 
exceptions to the strict but the board finds that 
application of the 20-day the contracting officer 
cost-limitation provision. 296 did have an opportunity 





1108 INDEX-DIGEST 


RULES OF PRACTICE—Continued 
APPEALS—Continucd 
Motions—Continued 


RULES OF PRACTICE—Continued 
APPEALS—Continucd 
Motions—Continued 





Page Page 
to pass upon the principal set forth in the regula- 
allegations of the contrac- tions governing board 
tor prior to rendering his proceedings_-___--_-_--- 969 
@ecision. 2. =. 23 lee 967 7. Motion for quantum hearing 

5. An appeal is dismissed as will be allowed when the 
untimely when it was not Government admitted 
filed within 30 days of liability on certain claims 
the date on which the in the Answer and the 
contracting officer’s final first hearing was limited 
decision was received by to entitlement___-_-_--- 1019 
a person who was not 8. Motion for reconsideration 
employed by the appel- is granted where original 
lant but who was au- ruling that hearing will 
thorized to receive his be limited to entitlement 
mail during the 6 weeks may have contributed to 
the appellant was away lack of evidence at the 
on vacation. While the hearing and where issues 
appellant denied that included complex ques- 
such person was author- tion of concurrent fault 
ized to sign a return and damages-__.-----.-- 1020 
receipt for certified mail, : 
the Board noted that no Notice of Appeal 
question of authority to 1. A Government motion to 
sign for certified mail had dismiss an appeal is 
been raised in the con- denied where the ground 
tractor’s letter requesting for the motion is that the 
an extension in the time contractor failed to raise 
for filing the appeal and its allegations before the 
that no such question contracting officer prior 
was raised until the Gov- to filing its appeal but the 
ernment’s motion to dis- board finds that the con- 
miss the instant appeal tracting officer did have 
WASHOE ke. eee 969 an opportunity to pass 

6. A motion to dismiss an ap- fat the principal alle- 
peal is granted when the gations of the contactor 
appellant had failed to file hie to rendering his 
an appeal within 30 days decision - - ------------- 967 
of the date on which the 2. Notice of appeal of all issues 
contracting officer’s final in a contracting officer’s 
decision was received. decision puts all the issues 
Respecting the contrac- contained therein ‘‘at is- 
tor’s argument that the sue” before the IBCA 
30-day time limit should until the parties state the 
be waived, the Board issues then in dispute in 
noted that the right to the Complaint and An- 
extend the time for filing swer.----------------- 1019 


a notice of appeal had 
been specifically excepted 
from the grant of au- 
thority to the Board as 


Reconsideration 
1. The Government’s motion for 


reconsideration, which 
advanced a number of 
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RULES OF PRACTICE—Continued 
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arguments designed to 
show that the Govern- 


3. Motion for quantum hearing 


will be allowed when the 
Government admitted 
liability on certain claims 


in the Answer and the 
first hearing was limited 


2. An appeal is dismissed where 


the prime contractor has 
stated that nothing will 
be done to further an 


ment’s interpretation of to entitlement________-- 1019 
the contract was reason- 4. Request that hearing of a 
able, provides no reason substantial complex ap- 
for overturning the peal be limited to 
Boaid’s principal decision “entitlement,” will not 
which applied the rule of be construed to be a 
contra proferentem. The waiver of right to hearing 
Board, having previously on “quantum” absent a 
found that appellant’s in- clear record that the 
terpretation was reason- request was sointended__ 1019 
able, now affirms its 5. The findings and determina- 
principal decision since tions of the contracting 
the rule requires inter- officer which have been 
pretation against the appealed become some 
drafter of a document to evidence to be considered 
resolve an ambiguity even and weighed by the 
if each party’s interpre- Board together with all 
tation is reasonable-__.__ 867 the other evidence in the 

2. Upon reconsideration, the record when the appeal 
Board finds that where is decided by the Board__ 1020 
the Government issues 6. Motion for reconsideration is 
an “Extra Work Order” granted where original 
under a “force account” ruling that hearing will be 
provision for minor extra limited to entitlement 
work not provided for in may have contributed to 
other pay items, at lack of evidence at the 
agreed on rates, the con- hearing and where issues 
tractor is entitled to be included complex ques- 
paid for inefficiency, re- tion of concurrent fault 
work costs and delay and damages____.-_---- 1020 
costs when moisture ‘ 
causes borrow material Standing to Appeal 
placed under the extra 1. An appeal taken by a sub- 
work order, to become contractor in its own 
muddy. However, the ap- name is dismissed where 
pellant’s failure to give the Board finds the sub- 
prompt notice of the contractor has no stand- 
claim under the force ing to invoke the pro- 
account provision caused visions of the Disputes 
the Government to order Clause as a means of 
added pay item work, securing an adjudication 
thus the claim must be by the Board of the rights 
reduced by the amount of and obligations of the 
added pay item payment. 898 contesting parties__._--_- 119 
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2. A Government motion to dis- 


miss an appeal is denied 
where the ground for the 
motion is that the con- 
tractor failed to raise its 
allegations before the con- 
tracting officer prior to 
filing its appeal but the 


decision was received. Re- 
specting the contractor’s 
argument that the 30-day 
time limit should be 
waived, the Board noted 
that the right to extend 
the time for filing a notice 
of appeal had been spe- 


APPEALS—Continued APPEALS—Continued 
Standing to Appeal—Con. Page Statement of Reasons—Con. Page 
appeal taken by a sub- board finds that the con- 
contractor in its own tracting officer did have 
name and the Board an opportunity to pass 
finds that the action of upon the principal allega- 
the prime contractor in tions of the contractor 
giving the Government prior to rendering his 
written notice of a poten- decision... ......2.-L-- 967 
tial claim of changed ' = 
conditions by the sub- — — Che 
contractor and any state- 1. An appeal is dismissed as un- 
ments made by the prime timely when it was not 
contractor endorsing the filed within 30 days of the 
potential claim at the date on whith the con- 
time such notice was tracting officer's final de- 
given are not a sufficient cision was received by a 
basis upon which to person who was not em- 
ground jurisdiction over ployed by the appellant 
the appeal.___________- 119 but who was authorized 
to receive his mail during 
Statement of Reasons the 6 weeks the appellant 
1. The Government’s motion for was away on vacation. 
reconsideration, which While the appellant de- 
advanced a number of nied that such person was 
arguments designed to authorized to sign a re- 
show that the Govern- turn receipt for certified 
ment’s interpretation of mail, the Board noted 
the contract was reason- that no question of au- 
able, provides no reason thority to sign for certi- 
for overturning the fied mail had been raised 
Board’s principal decision in the contractor’s letter 
which applied the rule of requesting an extension 
contra proferentem. The in the time for filing the 
Board, having previously appeal and that no such 
found that appellant’s question was raised until 
interpretation was rea- the Government’s motion 
sonable, now affirms its to dismiss the instant ap- 
principal decision since peal was filed___---__-- 969 
the rule requires inter- 2. A motion to dismiss an appeal 
pretation against the is granted when the ap- 
drafter of a document to pellant had failed to file 
resolve an ambiguity even an appeal within 30 days 
if each party’s interpreta- of the date on which the 
tion is reasonable-____-- 867 contracting officer’s final 
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APPEALS—Continued i EVIDENCE—Continued Page 
Timely Filing—Continued Page cattle throughout the al- 


cifically excepted from 
the grant of authority 


lotment was federal for- 
age, in the absence of 


to the Board as set forth evidence to the contrary. 475 
in the regulations gov- 4. The Government has the 
erning board proceed- burden of proof that the 
INGS------------------- 969 contractor failed to de- 
EVIDENCE liver the goods. The con- 
1. In a Government contest tractor has the burden of 
challenging the validity proof that its failure was 
of mining claims located excusable. Where the only 
for a clay-type material, evidence of excusability 
an adequate prima facie was a letter from the con- 
case is established where tractor saying that it 
there are expert witness was delayed by delays in 
opinions that the deposit procurement of compo- 
is only a common clay or nents and unexpectedly 
shale and it cannot meet slower rates of system 
refractory standards. The checkout and software 
contestees then must go debugging, the contractor 
forward with evidence to has not carried its burden 
rebut the Government’s of proof of excusability 
case with a preponder- and the appealis denied. 917 
ance of the evidence____ 137 5. Motion for reconsideration 
2. After holding a hearing pur- is granted where original 
suant to the Administra- ruling that hearing will 
tive Procedure Act, an be limited to entitlement 
Administrative Law may have contributed to 
Judge may properly find lack of evidence at the 
that a person has com- hearing and where issues 
mitted a grazing trespass included complex ques- 
if that finding is in tion of concurrent fault 
accordance with and sup- and damages-_-_---..---- 1020 
ported by reliable, proba- HEARINGS 
tive, and substantial evi- 1. There is no constitutional 
dence. Because a grazing right to a jury trial in 
trespass proceeding is not an administrative pro- 
a criminal proceeding, it ceeding such as a grazing 
need not be proved trespass hearing --_--_--- 476 
beyond, * ai able 2. Administrative hearings re- 
doubt that a particular quired in grazing trespass 
individual committed the 
frteces. sine Pi ie 475 cases are not an unlawful 


3. When 33 percent of the 


available forage in a 
grazing allotment is on 
federal land and the re- 
mainder is on _ private 
land, it is appropriate to 
find that 33 percent of 
the forage consumed by 


exercise of judicial power 
and meet constitutional 
requirements and_ the 
standards of the Admin- 
istrative Procedure Act. 
The constitutional re- 
quirement of due process 
is not violated merely 
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HEARINGS—Continued ‘Page 
because an Administra- 
tive Law Judge is em- 
ployed by the Depart- 
ment of the Interior____- 476 


SUPERVISORY AUTHORITY OF THE SECRETARY 


1. A motion to dismiss an appeal 
is granted when the ap- 
pellant had failed to file an 
appeal within 30 days of 
the date on which the 
contracting officer’s final 
decision was received. 
Respecting the  con- 
tractor’s argument that 


the 30-day time limit 
should be waived, the 
Board noted that the 


right to extend the time 
for filing a notice of ap- 
peal had been specifi- 
cally excepted from the 
grant of authority to the 
Board as set forth in the 


regulations governing 
board proceedings. _..---. 969 
WITNESSES 


1. The Government failed to 
show that a rejected wall 
did not conform to the 
plans and specifications... 829 


SECRETARY OF THE INTERIOR 


1. The Department of the In- 
terior does not have the 
authority to modify a sta- 
tute ratifying an agree- 
ment with an Indian 
tribe on the grounds of 
fraud or coercion § in 
the execution of the 
agreement. __._....-_-- 1 

2. Pursuant to the Property 

Clause of the U.S. Const. 

art. IV, §3, cl. 2, Con- 

gress has enacted the Tay- 

lor Grazing Act, 438 U. 

S.C. §315 et seg. (1970), 

and other statutory au- 

thority which empower 
the Secretary of the In- 
terior to define what con- 
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SECRETARY OF THE INTERIOR—Con. 
Page 

duct constitutes a grazing 
trespass and to deter- 

mine whether or not an 
individual has committed 

SD ATCRNOR en oe 

3. Under the Supremacy Clause, 
U.S. Const., art, VI, cl. 

2, federal laws, including 
federal grazing regula- 
tions, override conflicting 

state laws with respect 

to public lands___-_-_--- 


SODIUM LEASES AND PERMITS 
GENERALLY 
1. A silicate will be considered 
to be a sodium silicate 
and subject to disposal 
under the Mineral Leas- 
ing Act either where the 
sodium within the de- 
posit is commercially val- 
uable or where the sodium 
is essential to the exis- 
tence of the mineral____- 
LEASES 
1. Under 30 U.S.C. § 262 
(1970), a valuable deposit 
of sodium must be 
leased competitively even 
though the Geological 
Survey determination 
that lands are so known 
may have been made 
subsequent to appellant’s 
filing of its application___ 
2. Under 30 U.S.C. §§ 162 and 
262 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 
but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
CFR 3501.1-1(b), exis- 
tent at passage of Min- 
eral Leasing Act of 1920 
which have since been 
maintained in accordance 
with statute and regula- 


476 


309 


342 
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SODIUM LEASES AND PERMITS—Con. .STATE LANDS—Continued Page 
PERMITS Page strative act, results in 


1. Under 30 U.S.C. § 262 (1970), 
a valuable deposit of so- 


exclusion of the riverbed 
from lands passing to the 


dium must be leased com- state upon statehood ____ 72 
petitively even though 
the Geological Survey STATE LAWS 


determination that lands 
are so known may have 
been made subsequent to 
appellant’s filing of its 
application. 22. 2222. _- 342 
2. Under 30 U.S.C. §§ 162 and 
262 (1970), valuable de- 
posits of sodium com- 
pounds are not open to 
location and disposition 
under the mining laws, 


1. Under the Supremacy Clause, 
U.S. Const., art. VI, cl. 2, 
federal laws, including 
federal grazing regula- 
tions, override conflicting 
state laws with respect 
to public lands___--_--_- 476 


STATUTORY CONSTRUCTION 
ADMINISTRATIVE CONSTRUCTION 
1. The administrative treatment 


but may be disposed of 
only under the Mineral 
Leasing Act, except for 
certain claims under 43 
CFR 3501.1-1(b), exis- 
tent at passage of Mineral 
Leasing Act of 1920 which 
have since been main- 
tained in accordance with 


of land as_ reservation 
land under the jurisdic- 
tion of the Bureau of 
Indian Affairs for many 
purposes is not dispositive 
of the status of the land 
in the face of clear legis- 
lation demonstrating that 
it was absolutely ceded, 


statute and regulation__ 342 even without conflicting 
administrative treatment 
STATE GRANTS of the lands as public 
1. Although a grant to a state domain or under the 
pursuant to the Swamp jurisdiction of the Rec- 
Land Act of 1849 or 1850 lamation Service. The 
is a grant in praesent, in Department has the 
that the state is immedi- authority to resolve dis- 
ately vested with an in- putes and correct errors 
choate equitable title, the in the status of lands 
legal title does not pass within its jurisdiction - - - 1 
until the Secretary has IMPLIED REPEALS 
determined that the land 1. Sec. 25 of the Act of Apr. 21, 
is swamp in character and 1904, which authorized 
otherwise available for the application of the 
disposition-__--.----... 421 Reclamation Act of 1902 
STATE LANDS to the Yuma Indian Res- 
4 4 ervation, did not repeal 
1. If pidieny i ee by implication sec. 17 of 
*, q ware the Act of Aug. 15, 1894, 
lands now comprising a : . 
state was clearly to re- which provided for the 
serve the bed of a river cession, reclamation and 
for some particular pur- allotment of the Reser- 
pose, then that intent, vation, and is in no way 
embodied in an appropri- inconsistent with the 1894 
ate legislative or admini- stad il tit be fee bas 1 
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SURVEYS OF PUBLIC LANDS 
GENERALLY 
1. In determining what land is 


conveyed under patents 
or grants of public land 
bordering a meandered 
watercourse, the general 
rule is that the waterline 
itself, not the meander 
line, constitutes the 
boundary. There is an 
exception where the 
meander line may con- 
stitute the boundary be- 
tween lands omitted from 
the survey and the water- 
course if fraud or gross 
error is shown in the 
survey. This exception is 
only applicable to limit 
the boundary of the sur- 
veyed lots on the side of 
the watercourse where 
the omitted land is 
shown. It does not apply 
to a lot on the opposite 
side of the watercourse 
from the omitted land so 
as to pass title to the 
omitted land with title 
to the lot on the opposite 
side. The waterline would 
remain the actual bound- 
ary of that lot._.._.---_- 


SWAMPLANDS 
1. Although a grant to a state 


pursuant to the Swamp 
Land Act of 1849 or 1850 
is a grant in praesenti, in 
that the state is immed- 
iately vested with an 
inchoate equitable title, 
the legal title does not pass 
until the Secretary has 
determined that the land 
is swamp in character and 
otherwise available for 
disposition 022. '2 ule... 


2. Where a state swampland 





selection has been rejected 
on the ground that the 
land selected has been dis- 
posed of, but in fact that 


Page 


276 


SWAMPLANDS—Continued 


land was available to the 
state, the judgment is 
valid and binding until set 
aside. Since the Secretary 
has jurisdiction to deter- 
mine whether the land 
selected is available, he has 
jurisdiction to decide erro- 
neously. The erroneous de- 
cision will not be set aside 
where the state did not 
appeal and the decision 
has remained unchallenged 
for over 100 years, the 
state itself sold the land 
to a color of title appli- 
cant’s predecessor, and 
an adverse right has 
intervened_.....------ 


3. A color of title claim stem- 


ming from a tax sale by a 
state in 1900 to a color of 
title applicant’s predeces- 
sor in interest on which 
taxes have since been 
paid is an adverse claim 
sufficient to warrant the 
Department in not set- 
ting aside an 1853 deci- 
sion erroneously rejecting 
a swampland selection or 
from not giving a new 
state selection priority 
over the color of title 
application. __--------- 


TRESPASS 
GENERALLY 


1. One who grazes livestock in a 


grazing allotment with- 
out authorization prior to 
the issuance of a license 
commits a grazing tres- 
DOOR oo oo an ot lee 


2. Where there is a final admin- 


istrative determination of 
the assessment of dam- 
ages for a grazing trespass 
by a licensee, no license 
or permit should there- 
after be issued or re- 
newed until payment of 
the assessed amount - - - - 


Page 
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421 


475 
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TRESPASS—Continued 
GENERALLY—Continued Page 
3. Pursuant to the Property 

Clause of the U.S. Const. puted at the rate of $2 
art. IV, §3, cl. 2, Con- per AUM of federal for- 
gress has enacted the age consumed or the 
Taylor Grazing Act, 43 commercial rate, which- 
U.S.C. §315 et seq. ever is greater___.___-_- 475 


(1970), and other statu- 2. When 33 percent of the 
tory authority which em- available forage in a 


TRESPASS— Continued 
MEASURE OF DAMAGES—Continued Page 


damages are to be com- 


power the Secretary of 
the Interior to define 
what conduct constitutes 
a grazing trespass and to 
determine whether or not 
an individual has com- 
mitted a trespass__----- 


4. There is no constitutional 


right to a jury trial in an 


the season, and deposit 
the remainder of the 
proceeds in a suspense 
account pending resolu- 
tion of the trespass. Such 
action indicates that the 
check was not accepted 
in settlement of the tres- 
pass damages, and cash- 
ing the check does not 
constitute an accord and 
satisfaction of the tres- 
pass damages__--------- 


MEASURE OF DAMAGES 
1. Under existing regulations, 


where a grazing trespass 
is not clearly willful, 


475 


476 


grazing allotment is on 
federal land and the re- 
mainder is on private 
land, it is appropriate to 
find that 33 percent of 
the forage consumed by 
cattle throughout the al- 
lotment was federal for- 
age, in the absence of 


2. An attempted adjudication of 


federal water rights will 
not be recognized where 
the state court 1) lacked 
jurisdiction. over the 
United States for failure 
to serve process upon the 
Attorney General of the 
United States or his 
designated representative 
pursuant to 43 U.S.C. 
§ 666(b) (1970); and 2) 
lacked jurisdiction over 
the subject matter for 
failure of the litigation to 
conform to the require- 
ments of a general litiga- 


administrative proceed- evidence to the contrary. 475 
ing such as a grazing 
trespass hearing___-_--- 476 WATER AND WATER RIGHTS 

5. Where cattle are admitted to GENERALLY 
an allotment at the begin- 1. One challenging the accuracy 
ning of the usual grazing of an appraisal of water 
season but prior to the based on  fair-market 
issuance of a license for value must show by sub- 
that season, and payment stantial evidence the na- 
is later made by a check ture of the alleged error; 
which recites that it is where the appraisal has 
“payment in full for 1975 been conducted in ac- 
grazing fee,” the Bureau cordance with generally 
of Land Management accepted appraisal prin- 
may properly deposit the ciples, allegations of error 
check, allotting part of unsupported by evidence 
the proceeds for the graz- will be given little 
ing license for the rest of Cnet sl fas Satan 87 
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WATER AND WATER RIGHTS—Con. 
GENERALLY—Continued 


tion of all water rights 
pursuant to 43 U.S.C. 
§ 666(a) (1970)_-------- 


3. A lessee of the water from a 


well owned by the federal 
government, who agrees 
that his use of the water 
will not be used as a 
basis for obtaining a per- 
manent water right and 
who nevertheless pro- 
ceeds to try to obtain a 
water right in state court 
based on that use, will be 
estopped from asserting 
any resulting decree of 
the state court for any 
TUIORG a et 


FEDERALLY RESERVED WATER RIGHTS 
1. Where a waterhole and the 


surrounding land were 
withdrawn pursuant to 
both an Executive Order 
and an Act of Congress 
and reserved exclusively 
for use by the public 
before the water had been 
appropriated by others, 
the federally reserved 
water right is superior to 
and precludes any acqui- 
sition of rights to the 
water by others___.___- 


STATE LAWS 
1. An attempted adjudication of 





federal water rights will 
not be recognized where 
the state court 1) lacked 
jurisdiction over the 
United States for failure to 
serve process upon the 
Attorney General of the 
United States or his des- 
ignated representative 
pursuant to 43 U.S.C. 
§ 666(b) (1970); and 2) 
lacked jurisdiction over 
the subject matter for 
failure of the litigation 
to conform to the require- 
ments of a general litiga- 
tion of all water rights 


Page 


88 


88 





pursuant to 43 U.S.C. 
§ 666(a) (1970)_-----_- 


2. Where a waterhole and _ the 


surrounding land were 
withdrawn pursuant to 
both an Executive Order 
and an Act of Congress 
and reserved exclusively 
for use by the public 
before the water had been 
appropriated by others, 
the federally reserved wa- 
ter rght is superior to 
and precludes any acqui- 
sition of rights to the 
water by others_______- 


1893, between the Yuma 
(now Quechan) Indians 
and the United States, 
ratified in sec. 17 of the 
Act of Aug. 15, 1894, was 
an absolute, present ces- 
sion of any and _ all 
interests of the Indians 
to the nonirrigable lands 
in the Fort Yuma Indian 
Reservation created . by 
Executive Order of Jan. 


2. Assuming that the Act of 


Aug. 15, 1894, was a con- 
ditional rather than an 
absolute cession by the 
Yuma (now Quechan) 
Indians of their rights to 
the nonirrigable lands in 
the Fort Yuma Indian 
Reservation, all material 
conditions on the part. of 
the United States were 
met, and the cession has 
occured_..........=+---- 


3. Lands withdrawn for the pro- 


tection of Alaska Natives’ 
selection rights are not 
available for oil and gas 
leasing under the Mineral 
Leasing Act. 43 U.S.C. 
§ 1621(i) (Supp. III 1973- 


WATER AND WATER RIGHTS—Con. 
STATE LAWS—Continued 


Page 


88 


WITHDRAWALS AND RESERVATIONS 
GENERALLY 


1. The Agreement of Dec. 4, 
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WITHDRAWALS AND 
RESERVATIONS—Continued 
SPRINGS AND WATERHOLES 
1. Where a waterhole and the 


surrounding Jand were 
withdrawn pursuant to 
both an Executive Order 
and an Act of Congress 
and reserved exclusively 
for use by the public be- 
fore the water had been 
appropriated by others, 
the federally reserved 
water right is superior to 
and precludes any ac- 
quisition of rights to the 
water by others________ 


WORDS AND PHRASES 
1. “Production.” ‘Production’ 


as used in all Federal oil 
and gas leases includes all 
oil and gas withdrawn 
from a reservoir______-- 


2. “Production.” Oil or gas that 


is wasted is in a 
category by itself, 
distinctly separable from 
“production,”’ when it is 
oil or gas that is lost on 
the surface or in the sub- 
surface through the negli- 
gence of the lessee, 7.e., 
without the specific sanc- 
tion of the supervisor_--- 


3. “Cancellation” and “termina- 


tion.’’ The “‘cancellation”’ 
and the “termination” of 
oil and gas leases are 
separate, distinct con- 
cepts. Cancellation re- 
quires a specific act by 
the Department author- 
ized by various statutes. 
Termination under 30 
U.S.C. § 188(b) (1976) is 
automatic, occurring by 
operation of law when 
the lessee fails to pay his 
rental timely_______---- 


4. “Common Clay.’’ A “common 


clay’’ not locatable under 
the mining laws does not 
include clay having ex- 
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88 
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64 


91 


WORDS AND PHRASES—Continued page 


ceptional qualities which 
meets refractory and 
other quality standards 
for highgrade ceramic 
products or other prod- 
ucts requiring a high re- 
fractoriness, or which is 
useful for certain indus- 
trial uses, such as in the 
oil and oil well drilling 
industries, outside the 
manufacture of general 
clay products. It does in- 
clude, however, clay us- 
able or used only for 
structural and other 
heavy clay products, for 
pressed or face brick, as 
well as ordinary brick, 
and for pottery and ordi- 
nary earthenware and 
stoneware. The fact in- 
dustrial and technological 
changes may make a cer- 
tain clay deposit valuable 
for a given major manu- 
facturer of brick, tile and 
other clay products, be- 
cause it meets its peculiar 
specifications for blends 
with other raw materials, 
does not warrant a change 
from Departmental prec- 
edents and a strong Con- 
gressional policy estab- 
lishing that clay usable 
only for such purposes is 
a common clay not lo- 
catable under the mining 


5. ‘“‘Agent.”? The word “agent,” 


as used in 43 CFR 
3102.6-1, requiring state- 
ments of authority and 
disclosure of interests in 
oil and gas leases by 
agents, includes all per- 
sons or companies hav- 
ing discretionary author- 
ity to act on the offeror’s 
behalf concerning the 
offer or lease__-------- 
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